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(CAPTION... OMITTED] 
APPLICATION FOR EXERCISE 
OF ANCILLARY JURISDICTION 
(Filed September 22, 1965) 
TO THE HONORABLE JUDGES OF THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA: 
The application of CHARLES SELIGSON as ee re- 
spectfully shows: ; 
1. On October 6, 1964, applicant was duly appointed 
and qualified as Trustee of the Estate of Ira Haupt & Co. a 
limited Partnership, which was adjudged a bankrupt in the United 
States District Court for the Southern District of New York on 
March 23, 1963. ae 


2. By order dated September 14, 1965, a certified 


copy of which is annexed hereto marked Exhibit "A", applicant 
was authorized to institute ancillary proceedings in this Court 
for the purpose of conducting examinations in accordance with 
Section 2la of the Bankruptcy Act, 11 U.S.C. Section hua, of 
COMMODITIES EXCHANGE AUTHORITY, UNITED STATES DEPARTMENT OF 
AGRICULTURE, UNITED STATES DEPARTMENT OF STATE, UNITED STATES 
TREASURY DEPARTMENT, UNITED STATES DEPARTMENT OF COMMERCE and 
the SECURITIES AND EXCHANGE COMMISSION, and such other parties, 
persons and agencies as may be necessary and appropriate and 
who maintain places of business or reside or are employed with- 


in the territorial limits of this Court. 
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3. The examination of the aforesaid parties and any 


other necessary parties under Section 2la of the Bankruptcy Act, 


supra, is necessary in order for applicant to properly discharge 
his fiduciary duties and obligation as Trustee of this Bankrupt 
Estate. Applicant has been duly authorized to retain as special 
counsel for the purpose of conducting such examination before 
this Court, the law firm of Gottesman & Schuchat, the members 
of which firm are duly admitted to practice in this Court. An- 
nexed hereto marked Exhibit "B" is a certified copy of the order 
authorizing applicant to retain such law firm under a special 
retainer. 

4. No previous application for the relief sought 
herein has been made to this or any other Court, except for 
the application which resulted inthe order of the United 
States District Court for the Southern District of New York, 
annexed hereto marked Exhibit "A". 

WHEREFORE, applicant respectfully prays that this 
Court exercise ancillary jurisdiction in the premises as auth- 
orized by Section 2a(20) of the Bankruptcy Act, supra, in aid 
of CHARLES SELIGSON, as Trustee herein, for the purpose here- 
4inabove set forth and that this matter be generally referred 
py the Court to a Referee in Bankruptcy hereof and that said 
Referee be authorized to preside at such examination in ac- 
cordance with said Section 2la of the Bankruptcy Act, supra, 


and to issue subpoenae for the appearance of witnesses and 
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the production of documents in connection therewith and for 
such other purposes as may be necessary to aid and assist ap- 
plicant in the administration of this bankrupt estate. — 


Dated: New York, New York 
September 17, 1965 


lf Charles Seligson : 
ON, Trustee 


SELIGSON & MORRIS, 
Attorneys for Trustee 

1290 Avenue of the Americas 
New York, New York 10019 
LT 1-7510 

/3/ Michael A. Schuchat 
GOTTESMAN & SCHUCHAT, 
Special Counsel for Trustee 


909 Tower Building 
Washington, D. C. 20005 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ee w www ee ee ewww ne eee seer rr» | 
In the Matter 
of In Bankruptcy 


IRA HAUPT & CO., a Limited No. 64 B 259 
Partnership, 


FIIED Sept. 22, 
1965 


ORDER AUTHORIZING TRUSTEE TO INSTITUTE ANCIL- 
LARY PROCEEDINGS AND TO CONDUCT EXAMINATIONS |. 
PURSUANT TO SECTION 2la OF THE BANKRUPTCY ACT, 
At New York, in said District, on the 14 day of September, 
1965. | 
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Upon the annexed application of CHARIES SELIGSON, 
as Trustee of the Estate of the above-named Bankrupt, dated 


the 10th day of September, 1965, praying for an order author- 


izing said Trustee to institute ancillary proceedings in the 
United States District Court for the District of Columbia, for 
the purpose of conducting examinations of the Commodities Ex- 
change Authority, the United States Department of Agriculture, 
United States Treasury Department, United States Department of 
State, United States Department of Commerce and the Securities 
Exchange Commission and any other necessary parties, persons 
or agencies, pursuant to Section 21(a) of the Bankruptcy Act; 
and further authorizing the Trustee's general counsel, SELIG- 
SON & MORRIS, his special counsel, WEIL, GOTSHAL & MANGES, 
Esqs., and TOWNSEND & LEWIS, Esqs.,,and his accountants, 
DAVID BERDON & CO. to attend such examination and to take 
such measures and actions in connection therewith as the 
Trustee may deem necessary and appropriate in the circumstan- 
ces; and it appearing that no notice need be given and no 
adverse interests having been represented, and sufficient 
cause appearing to me therefor, it is 

ORDERED, that Charles Seligson, as Trustee, be and 
he is hereby authorized to institute ancillary proceedings in 
the United States District Court for the District of Columbia, 
for the purpose of ‘conducting examinations, pursuant to Sec- 


tion 2i(a) of the Bankruptcy Act of Commodities and Exchange 
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Authority, United States Department of Agriculture, United 
States Treasury Department, United States Department of State, 
United States Department of Commerce and the Securities & Ex- 
change Commission and any other necessary parties, persons or 
agencies within the territorial limits of said court, | 


s/ Edward J. Ryan | 
Coens TN SANCRUPICY — 


EXHIBIT B 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
In the Matter 
of In Bankruptcy 


IRA HAUPT & CO., a Limited No. 64 B 259 
Partnership, 


FILED September 22, 
1965 | 


ORDER AUTHORIZING APPOINT- 
MENT OF SPECIAL COUNSEL 
At New York, in said District, on the 14 day of Septem- 
ber, 1965. 
Upon the annexed application of CHARLES SELIGSON, as 
Trustee of the estate of the above-named Bankrupt, verified 
the 10th day of September, 1965, praying for authority to en- 
ploy and appoint the law firm of GOTTESMAN & SCHUCHAT as his 


attorneys under a special retainer to represent him as Trustee, 
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in connection with conducting examinations pursuant to Section 
21(a) of the Bankruptcy Act, in the United States District Court 
for the District of Columbia and upon the annexed affidavit of 
Michael Schuchat, sworn to the 7th day of September, 1965, and 
4t appearing that no notice need be given and no adverse in- 
terest having been represented, and it further appearing that 
Michael Schuchat and Milton M. Gottesman, members of the afore- 
said firm, are attorneys duly admitted to practice in the 
United States District Court for the District of Columbia, 
and the Court having been satisfied that the said law firm 
represents no interests adverse to the bankrupt estate or the 
said Trustee in the matters upon which it is to be engaged 
and that the employment of said law firm as attorneys, is 
necessary and would be in the best interests of the estate; 
it is 

ORDERED, that Charles Seligson, as Trustee, be, and 
he hereby is, authorized to employ and appoint the law firm 
of Gottesman and Schuchat as attorneys, under a special re- 


tainer, to represent him for the purpose of conducting exa- 


minations under Section 21(a) of the Bankruptcy Act, in the 


Unitea States District Court for the District of Columbia; 
and it is 
FURTHER ORDERED, that the compensation of the law 


firm of Gottesman & Schuchat for services rendered on behalf 


of the aforesaid Trustee shall be hereafter fixed by this 


Court upon appropriate application therefor. 


(a6 Edward J. ae 


([CAPTION..:> OMITTED] 
ORDER AUTHORIZING THE EXERCISE 
OF ANCILLARY JURISDICTION 
(Filed September 22, 1965) 


Upon the annexed application of CHARLES SELIGSON, 
as Trustee of the estate of the above-named bankrupt, dated 
September 17, 1965, praying that this Court exercise ancil- 
lary jurisdiction in the premises as authorized by Section 
2a(20) of the Bankruptcy Act, 11 U.S.C. Section 2(20), in aid 
of said Trustee for the purposes set forth in the annexed ap- 
plication and it appearing that no notice need be given and 
no adverse interest having been represented and it further 
appearing that said application is proper and should be 
granted and that this Court has jurisdiction over the COMMOD- 
ITIES EXCHANGE AUTHORITY, UNITED STATES DEPARTMENT OF AGRI- 
CULTURE, UNITED STATES DEPARTMENT OF STATE, UNITED STATES 
TREASURY DEPARTMENT, UNITED STATES DEPARTMENT OF COMMERCE 
and the SECURITIES AND EXCHANGE COMMISSION and other parties, 
persons and agencies as may be within its territorial juris- 
diction and whom the Trustee seeks to examine under Section 2la 
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of the Bankruptcy Act, 11 U.S.C. Section 4ua, and sufficient 
cause appearing to me therefor; it is 

ORDERED, that the application of CHARLES SELIGSON, 
as Trustee of the estate of the above-named bankrupt be, and 
4t is hereby granted; and it is further 

ORDERED, that this Court sit as a Court of Bank- 
ruptey which shall exercise ancillary jurisdiction over neces- 
sary parties, persons, or agencies including but not limited 
to the COMMODITIES EXCHANGE AUTHORITY, UNITED STATES DEPART- 
MENT OF AGRICULTURE, UNITED STATES DEPARTMENT OF STATE, UNITED 
STATES TREASURY DEPARTMENT, UNITED STATES DEPARTMENT OF COM- 
MERCE and the SECURITIES AND EXCHANGE COMMISSION, and property 
within its territorial limits in aid of the said CHARIES 
SELIGSON, as Trustee, duly appointed, qualified and acting 
in Bankruptcy proceedings now pending in the United States 
District Court for the Southern District of New York, 
No. 64 B 259; and it is further 

ORDERED, that this proceeding be and it is hereby 
referred to the HONORABLE John A. Bresnahan, Referee in Bank- 
ruptey in and for this Court, to perform such of the duties 
as are by the Bankruptcy Act conferred on Courts of Bankruptcy, 


ineluding such as may be incident to ancillary jurisdiction. 


SIGNED, this 2nd day of 


September 1965. 


s/ Alexander Holtzoff 
nited ates Distric udge 
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UNITED STATES DISTRICT COURT 
for the 
DISTRICT OF COLUMBIA 


In the Matter of IRA HAUPT & CO, 


In Bankruptcy No. 70-65 
a_Limited Partnership Bankrupt 


To: _Hon Orville H. Freeman, Secretary of Agriculture, United 


States Department of Agriculture, Washington, D.C. . 
YOU ARE HEREBY COMMANDED to appear in (this court ) (Room 2104, 


United States Court House 
to give testimony in the above-entitled cause on the Ath day of 
November, 1965, at 2:00 o'clock p.m.(and bring with you) all docu- 


ments set forth in the schedule of documents annexed hereto 


and do not depart without leave. 


Harry M. Hull, Clerk. 


By 
Deputy Clerk 


Date October 19, 1385 
Ira M. Millstein, 00 E. 4end ay 
New York, N.Y. MU 2- (e) 


Michael A. Schuchat, 
909 Tower Bldg., Washington, D.C. 
628-8949 


Special Counsel for Charles Seligson, 
Trustee. 
RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy to h__ 
and tendering to h the fees for one day's attendance and 
mileage allowed by law, on the day of 5 
19, at — 


Dated 


Subscribed and sworn to before me, a - this 
day of » 19 


Note.--Affidavit required only if service is made by a person other 
than a U.S. Marshal or his deputy. 
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DEFINITIONS 


As used herein, the term "document" means the origi- 


nal or any copy of any book, record, paper, report, memo- 
randum, communication, letter tabulation, chart, worksheet, 


analysis, summary, transcript, or other writing. 


As used herein, the term "Secretary of Agriculture" 
means the Secretary of Agriculture or any person to whom 
authority has been delegated to act in his stead or on his 
behalf. 


As used herein, the term "Act Administrator" means 
the Administrator of the Commodity Exchange Authority, 
United States Department of Agriculture, in his capacity 
as Administrator of the Commodity Exchange Act, or any 
officer or employee of the Commodity Exchange Authority 
to whom authority has been delegated to act in his stead 


or on his behalf. 


As used herein, the term "Inspector General" means 
the Inspector General of the Department of Agriculture or 
any person to whom authority has been delegated to act in 


his stead or on his behalf. 


As used herein, the term "Regulations" means the 
Regulations of the Secretary of Agriculture under the 


Commodity Exchange Act, as amended. 
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As used herein, the term "Chicago Board. of::Trade" 
means the Chicago Board of Trade, the Chicago Board: of 
Trade Clearing Corporation and all committees, subcommit- 


tees or other subdivisions thereof. 


As used herein, the term "New York Produce Exchange" 


means the New York Produce Exchange, the New York Produce 


Exchange Clearing Association and all committees, subcom- 


mittees, or other subdivisions thereof. 


SCHEDULE OF DOCUMENTS 

1. For the period January 1, 1960 to December 31, 
1963, inclusive, all series 900, 1000 and 1100 forms filed 
with the Commodity Exchange Authority by clearing members 
of contract markets pursuant to Section 16.00 of the Regu- 
lations of the Secretary of Agriculture promulgated under 
the Commodity Exchange Act, as amended; or, in lieu there- 
of, the reports regarding clearing members filed with the 
Commodity Exchange Authority by the appropriate contract 
markets during the aforementioned period as provided in 
Section 16.02 of the aforementioned regulations. 


2, For the period January 1, 1960 to December 31, 
1963, inclusive, all series 901, 1001 and 1101 forms 
filed with the Commodity Exchange Authority by futures 
commission merchants and foreign brokers pursuant to Sec- 


tion 17.00 of the regulations referred to in Paragraph 1 
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above, and all forms designated as CEA Form 102 filed by 
such persons during the aforementioned period as is re- 


quired by Section 17.01 of the aforementioned regulations. 


3. For the period January 1, 1960 to December 31, 
1963, inclusive, all series 903, 1003, and 1103 forms 
filed with the Commodity Exchange Authority by traders 
pursuant to Section 18.00 and 18.01 of the regulations 
referred to in Paragraph 1 above, and such documents as 
will indicate the identity of the reported accounts for 
which a code number was assigned by the Commodity Exchange 
Authority as provided in Section 18.02 of the aforementioned 


regulations. 


4, All documents which indicate, disclose or other- 
wise relate to any investigation made by the Secretary of 


Agriculture pursuant to Section 8 of the Commodity Exchange 


Act, during the period January 1, 1960 to December 31, 1964, 


with respect to market conditions in the cash and futures 


markets for cottonseed oil and soybean oil. 


5. All documents relating to the cash and futures 
markets for cottonseed oil and soybean oil which were fur- 
nished by the Secretary of Agriculture pursuant to Section 
8 of the Commodity Exchange Act to producers, consumers or 
distributors of these commodities during the period Jan- 
uary 1, 1960 to December 31, 1964. 
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6. All documents which indicate, disclose or other- 
wise relate to any investigation made by the Secretary of 
Agriculture or the Act Administrator pursuant to Section 
8 of the Commodity Exchange Act with respect to the opera- 
tions of the New York Produce Exchange concerning trans- 
actions in cottonseed oil during the period January 1, 
1963 to December 31, 1963, and the operations of the 
Chicago Board of Trade concerning transactions in soybean 
oil during the aforementioned period, including, but not 
limited to, any investigation concerning the actual or 
alleged failure of the New York Produce Exchange or the 
Chicago Board of Trade to prevent a manipulation of 
prices or cornering with respect to cottonseed o11 and 


Soybean o11 during said period. 


7. All documents which indicate or disclose the 


names, addresses, and amounts of cottonseed o11 or soybean 


oil futures contracts purchased or sold by any or all per- 


sons trading in cottonseed o11 on the New York Produce 
Exchange and/or soybean o11 on the Chicago Board of Trade 
which were disclosed or made public by the Secretary of 
Agriculture during the year 1963 pursuant to Section 8 
of the Commodity Exchange Act and all documents which 
indicate or disclose the persons, firms or organizations 


to which such information was disclosed. 


8, All documents which disclose or reflect any in- 
formation concerning the cash and futures markets for 
cottonseed o11 and soybean oil, any transaction or mar- 
ket operation with respect thereto, or any person, firm 
or organization trading in such commodities, which was 
communicated or disclosed during the year 1963 by the 
Secretary of Agriculture, the Act Administrator or any 


other officer or employee of the Department of Agricul- 


ture pursuant to Sec. 8a(6) of the Commodity Exchange 


Act or Section 1.5 of the Regulations, to the Chicago 
Boara of Trade or the New York Produce Exchange or any 
committee, subcommittee, officer, director or other em- 
ployee thereof; and all documents which disclose or in- 
Gicate the substance of any discussion, whether written 
or oral, between or among any officer or employee of the 
Department of Agriculture and any officer, director or 
other employee of the New York Produce Exchange or the 
Chicago Board of Trade with respect to the information 


communicated or disclosed in the manner described above. 


9. All documents which indicate, Gisclose or reflect 
any recommendation, proposal or suggestion concerning the 
cash and futures markets for cottonseed oi1 and soybean 
oil, any transaction or market operation with respect 
thereto, or any person, firm or organization trading in 


such comncdities, which was made or transmitted during the 
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year 1963 by the Secretary of Agriculture, the Act Admin- 
4istrator or any other officer or employee of the Department 
of Agriculture, to the Chicago Board of Trade or the New 
York Produce Exchange or any committee, subcommittee, 
officer, director or other employee thereof; and all docu- 
ments which disclose or indicate the substance of any dis- 
cussion, whether written or oral, between or among any 
officer or employee of the Department of Agriculture and 
any officer, director or other employee of the New York 
Produce Exchange or the Chicago Board of Trade with re- 
spect to such recommendation, proposal or suggestion and 
the action, if any, taken with respect thereto and/or as 


a result thereof. 


10. All documents which indicate or disclose any 


communication during the period January 1, 1960 to Decem- 
per 31, 1963, between the Secretary of Agriculture, the 
Act Administrator or any other officer or emp loyee of 
the Department of Agriculture and Anthony DeAngelis or 
any other officer, director or employee of Allied Crude 
Vegetable 011 Refining Corporation. 


11. <All documents which indicate or disclose any 
communication during the year 1963 between the Secretary 
of Agriculture, the Act Administrator or any other officer 


or employee of the Department of Agriculture and any person, 
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firm or organization, other than a contract market or re- 
presentative thereof, with respect to the cash and futures 
market for cottonseed o11 and soybean oil, any transaction 
or market operation with respect thereto, or any person, 


firm or organization trading in such commodities. 


12. All documents for the period January 1, 1935 
to December 31, 1963, which indicate, disclose or reveal 
the facts or circumstances concerning any investigation 
of the Chicago Board of Trade or the New York Produce Ex- 
change by the Secretary of Agriculture or the Act Admin- 
istrator for failing to prevent a manipulation of prices 
or cornering of any commodity by the dealers or operators 
on such contract markets, or any suspension or revocation 
of the designation of the Chicago Board of Trade or the 
New York Produce Exchange as contract markets pursuant 
to Section 6(a) of the Commodity Exchange Act for such 


failure. 


13. All documents which indicate or disclose the 


facts or circumstances concerning any complaint served 


by the Secretary of Agriculture pursuant to Section 6(b) 


of the Commodity Exchange Act upon any person other than 

a contract market charging that such person has manipu- 

lated or attempted to manipulate the price of any commod- 

ity traded upon the Chicago Board of Trade or the New 

York Produce Exchange during the period January lin Ibs 
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to December 31, 1963; and all documents which indicate or 
disclose the outcome of any such complaint including the 
suspension or revocation of the registration of any fu- 
tures commission merchant or floor broker or the refusal 
to any other person of trading privileges on the above- 


mentioned contract markets. 


14. All documents which concern crop or market in- 
formation relating to cottonseed o11 or soybean oil or 
which concern conditions affecting or tending to affect 
the price of such commodities which were furnished to 


the Commodity Exchange Authority during the year 1963 


pursuant to Section 1.40 of the Regulations. 


15. All documents which indicate or disclose any 
information concerning the execution, in soybean oll or 
cottonseed o11 futures during the year 1963, of transac- 
tions commonly called "pass-outs" and which information 
was furnished to the Commodity Exchange Authority by any 
member of the Chicago Board of Trade or New York Produce 
Exchange pursuant to Section 20.00(a) of the Regulations; 
or all documents containing such information which were 
furnished to the Commodity Exchange Authority by clearing 
members of the abovementioned contract markets as provided 


in Section 20.00(b) of said Regulations. 


16. All documents prepared by, or formerly in the 


possession or under the control of, Ira Haupt & Co. and of 
any of its partners, agents or employees, during the period 
January 1, 1960 to present, and presently in the possession 
or under the control of the Secretary of Agriculture, the 
Act Aaministrator or the Inspector General, exclusive of 
those documents required to be produced pursuant to the 


other provisions of this subpoena. 


17. All documents which contain information concern- 
ing complaints or intelligence received, concerning inves- 
tigations made,’ or reflecting a course of conduct or regu- 
latory action adopted, by the Secretary of Agriculture, the 
Act Administrator and the Inspector General into the opera- 
tions and affairs of Ira Haupt & Co. or of any of its part- 
ners and employees, exclusive of those documents required 
to be produced pursuant to other provisions of this sub- 


poena for the period January 1, 1960 to present. 


18. All documents which contain information concern- 
ing complaints or intelligence received, concerning inves- 
tigations made, or reflecting a course of conduct or regu- 
latory action adopted, by the Secretary of Agriculture, the 
Act Administrator and the Inspector General into the opera- 
tions and affairs of Allied Crude Vegetable 0i1l Refining 


Corporation, any Corporation affiliated with Allied Crude 


Vegetable O11 Refining Corporation, Anthony DeAngelis, 
Gerald Gittleman, Benjamin Rotello and Leo Bracconeri, 
exclusive of those documents required to be produced 

pursuant to other provisions of this subpoena, for the 


period January 1, 1960 to present. 


19. All documents which contain information con- 
cerning complaints or intelligence received, concerning 
investigations made, or reflecting a course of conduct 
or regulatory action adoptej, by the Secretary of Agri- 
culture, the Act Administrator and the Inspector General 


with respect to the operations and affairs of Bunge Cor- 


poration, American Express Company, American Express 
Warehousing, Ltd., Harbor Tank Storage Company, Inc., 
J.R. Williston & Beane and D.R. Comenzo & Co., exclu- 
sive of those documents required to be produced pursuant 
to other provisions of this subpoena, for the period 
January 1, 1960 to present. 


(CAPTION. . OMITTED] 


PETITION FOR EXAMINATION OF 
HON. 0 5 21(a 
Filed October 21, 1965) 


TO THE HONORABLE JOHN A. BRESNAHAN, 
REFEREE IN BANKRUPTCY: 


The Petition of Charles Seligson, as Trustee, respect- 
fully shows: 


1. On October 6, 1964, in bankruptcy proceedings before 
the United States District Court for the Southern District of 


New York (In Bankruptcy No. 64 B 259), petitioner was duly 


appointed Trustee of the estate of the above named bankrupt, 
and has duly qualified and is now acting as such. 

2, On September 22, 1965, upon application of the Trustee, 
this Court entered an Order herein authorizing the exercise of 
ancillary jurisdiction over the Commodity Exchange Authority 
and United States Department of Agriculture, inter alia, and 
referred the proceeding to the Honorable John A. Bresnahan, 
Referee in Bankruptcy, to perform such duties as are by the 
Bankruptcy Act conferred on Courts of Bankruptcy, including 
such as may be incident to ancillary jurisdiction. 

3. Bankrupt is a brokerage firm which suffered losses 
jin excess of twenty million dollars by veason of the losses 
of its customer Allied Crude Vegetable O11 Refining Corpora- 
tion in the cottonseed oil and soybean oil commodity markets. 

h, In order to discharge the Trustee's fiduciary re- 
sponsibilities to investigate the acts, conduct and property 
of the bankrupt, it is necessary that the Trustee examine 
the a@ocuments set forth in the Schedule of Documents attached 
hereto. All of said documents are within the custody and con- 
trol of the Honorable Orville H. Freeman, Secretary of Agri- 
culture. The Trustee has requested appropriate officials of 
the Department of Agriculture to permit examination of the docu- 


ments in the attached Schedule but said request has been refused. 


- 22 - 


5. The Trustee is seeking to determine from this examin- 
ation whether a cause of action exists in the bankrupt arising 
from losses in the cottonseed o11 and soybean o11 futures mar- 


kets. The documents to be examined consist of trading reports 


relating to trades in cottonseed o11 and soybean oil futures, 


investigative reports of market conditions, and communications 
between the Department of Agriculture, Commodities Exchange 
Authority, Chicago Board of Trade and the New York Produce 
Exchange relating to the aforesaid commodity markets. 

WHEREFORE, your petitioner prays that the said Honorable 
Orville H. Freeman, Secretary of Agriculture be required to 
appear for examination pursuant to § 21(a) of the Bankruptcy 
Act before the Honorable John A. Bresnahan, Referee in Bank- 
ruptcy and bring with him the documents set forth in the 
Schedule of Documents attached hereto. 

pal Michael A. Schuchat 
chae - ochue 
Attorney for Charles Seligson, 
Petitioner 
IRA M. MILLSTEIN 
WEIL, GOTSHAL AND MANGES 
60 East 4éend Street 
New York, N.Y. 
MUrray Hill 2-7750) 

MICHAEL A. SCHUCHAT 
GOTTESMAN AND SCHUCHAT 
909 Tower Building 
Washington, D.C. 20005 

(NAtional 8-8949) 


Attorneys for Petitioner 


[CAPTION OMITTED] 


ORDER FOR EXAMINATION OF HON. 
ORVILLE H, FREEMAN PURSUANT TO § 21(a) 


(Filed October 21, 1965) 


AT WASHINGTON, D.C., this 2lst day of October, 1965, 


Upon the annexed petition of Charles Seligson, Trustee 
herein, dated October 20, 1965, praying for the examination 
of the Honorable Orville H. Freeman, Secretary of Agriculture, 
it is 


ORDERED that Honorable Orville H. Freeman, ReCretery, of 
Agriculture be, and he hereby is required to appear before the 
Honorable John A. Bresnahan, Referee in Bankruptcy at Room 2104, 
United States Court House, Washington, D. C., at 2:00 P.M., 
November 4, 1965 and to bring with him the documents set forth 
in Schedule attached to the annexed petition of Charles Seligson, 


Trustee. 


JOHN A. BRESNAHAN 
Referee in Bankruptcy 


I hereby certify that the foregoing 

is a true copy of the original thereof 
now on file in my office. 

Dated this 21 day of October, 1965. 


{sf John A. Bresnahan 
° . Bresnahan, Referee in nkruptcy 


[CAPTION }) OMITTED] 


MOTION TO QUASH, OR, ALTERNATIVELY, 
TO MODIFY SUBPOENA DUCES TECUM 
Filed January 10, 1 
Secretary of Agriculture Orville L. Freeman, by his attor- 
neys, hereby moves for a protective order pursuant to Rules 
30(b) and 45(b) of the Federal Rules of Civil Procedure, quash- 


ing or, alternatively, modifying the subpoena duces tecum. served 


upon him in the above matter on October 22, 1965. The grounds 


for this motion are that the subpoena is burdensome and oppres- 
sive; that the subpoena is too broad and sweeping in scope; 
that there is no good cause for production of the documents 
sought; that many of the documents are presently being used 

by the Department of Agriculture and the Department of Justice 
in investigations of possible violations of Federal law; and 
that many of the documents sought are not subject to produc- 
tion under Section 8 of the Commodity Exchange Act, 7 U.S.C. 
12. 

In support of this motion the attached affidavits of 
Alex C. Caldwell, Administrator of the Commodity Exchange 
Authority, and Lester P. Condon, Inspector General of the 
United States Department of Agriculture, are filed herewith 
and made a part hereof. 


0. e. 
Assistant Attorney General 


HAREAND F. LEATHERS = 


FRED W. DROGULA 
Attorneys, Department of Justice 
Attorneys,for Orville L. Freeman 


yor 


[CAPTION OMITTED] 
AFFIDAVIT 
(Filed January 10, 1966 ) 
Washington 
ss. 
District of Columbia 

Alex C. Caldwell, being duly sworn, deposes and says: 

1. Zam the Administrator of the Commodity Exchange 
Authority, United States Department of Agriculture, and as 
such am generally responsible for administration of the Com- 
modity Exchange Act (7 U.S.C. 1 et seg.) and have custody 
of the records of the Authority on behalf of the Secretary 
of Agriculture. 7 

2. I have read the Petition and Order for the Secretary 
of Agriculture to appear before the Referee in Bankruptcy in 
the above-captioned proceeding and produce documents described 
on a schedule annexed to the Petition. 

3. (a) Many of the documents demanded are prohibited 

. from disclosure by section 8 of the Commodity 


Exchange Act (7 U.S.C. 12). Section 8 in part 


provides: (7 U.S.C. 12) 


"For the efficient execution of the provi- 
sions of this chapter, and in order to provide 
4nformation for the use of Congress, the Sec- 
retary of Agriculture may make such investiga- 
tions as he may deem necessary to ascertain 
the facts regarding the operations of boards 
of trade, whether prior or subsequent to the 
enactment of this chapter, and may publish 
from time to time, in his discretion, the re- 
sults of such investigation and such statistical 
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information gathered therefrom as he may deem 
of interest to the public, except data and in- 
formation which would separately disclose the 
business transactions of any person and trade 
secrets or names of customers: Provided, That 
nothing in this section shall be construed to 
prohibit the Secretary of Agriculture from 
making or issuing such reports as he may deem 
necessary relative to the conduct of any board 
of trade or of the transactions of any person 
found guilty of violating the provisions of 
this chapter under the proceedings prescribed 
in section 8, 9 and 15 of this title: Provided 
further, That the Secretary of Agriculture in 
any report may include the facts as to any 
actual transaction. ..." 


In 1947 section 8 was amended by the addition of the fol- 


lowing provisions: (7 U.S.C. 12-1) 


"Notwithstanding the provisions of section 
12 of this title or of any other law, the Sec- 
retary of Agriculture may, in his discretion, 
from time to time disclose and make public the 
names and addresses of all traders on the boards 
of trade on the commodity markets with respect 
to whom the Secretary has information, and any 
other information in the possession of the De- 
partment of Agriculture relating to the amount 
of commodities purchased or sold by each such 
trader; and when requested by any committee of 
either House of Congress, acting within the 
scope of its jurisdiction, shall furnish to 
such committee and make public the names and 
addresses of all traders on such boards of 
trade with respect to whom the Secretary has 
information, and any other information in the 
possession of the Department of Agriculture 
relating to the amounts of commodities pur- 
chased or sold by each such trader." 


Section €a(6) of the Act (7 U.S.C. 12a(6)) provides: 
"Phe Secretary of Agriculture is authorized-- . 
(S) to communicate to the proper committec 
or officer of any contract market and to publish 
notwithstanding the provisions of section 12 of 
this title, the full facts concerning any trans- 
action or market operation, including the names 
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of parties thereto, which in the judgment of 
the Secretary of Agriculture disrupts or tends 
to disrupt any market or is otherwise harmful 
or against the best interests of producers and 
consumers." 

Section 8 of the Commodity Exchange Act and 
similar provisions in its predecessor, the 
Grain Futures Act, have been construed by this 
Department for over 43 years as prohibiting the 
revealing to any person of information obtained 
under the Act that would separately disclose 
the business transactions, trade secrets, or 
names of customers of any person, except as 
incidental to the administration or enforcement 
of the Act or as specifically provided for in 


the Act. 


The authority to disclose information under the 


section 8 provisos is limited to reports rela- 
tive to the conduct of any board of trade or the 
transactions of any person found guilty of vio- 
lating the Act in administrative proceedings 
under section 6 of the Act (7 U.S.C. 8, 9’ and 
15). The official records of all administrative 
proceedings under section 6 within the descrip- 
tion of any paragraph of the schedule attached 
to the Petition are on file for public inspec- 
tion in the Office of the Hearing Clerk of this 
Department and are available to the petitioner. 
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(a4) The 1947 amendment of section 8 authorizes the 
Secretary to "disclose and make public the names 
and addresses of all traders on the boards of 
trade on the commodity markets with respect to 
whom the Secretary has information, and any 
other information in the possession of the De- 
partment of Agriculture relating to the amount 
of commodities purchased or sold by each such 
trader....." Section 8a(6) authorizes the Sec- 
retary to "publish" the full facts concerning 
any transaction or market operation, including 
the names of the parties thereto, which in his 
judgment disrupts or tends to disrupt any mar- 
ket or is otherwise harmful or against the best 
interests of producers and consumers. The 1947 
amendment of section 8 and section 8a(6) auth- 
orize'a release of information otherwise pro- 
hibited from disclosure by section 8 only if 
the information is made availabié. to the public 
generally and do not authorize the disclosure 
to selected persons only. 

However, section 8 does not prohibit the Depart- 
ment from making available to the petitioner, as 
Trustee in Bankruptcy for Ira Haupt & Co., any 
reports filed with the Commodity Exchange Auth- 


ority, any correspondence tbetween said company 


and the Authority and any facts obtained from 


the recorcs 


of said Company. In this situation no preach 
of confidence is involved because this infor- 
mation is presumed to be included in the records 
of Ira Haupt & Co. which are in the possession 
of the Trustee. : 
h, he exercise of the authority to disclose otherwise re- 
stricted information under the provisos of the 1947 amendment 
of section 8 or under section 8a(6) of the Act is within the 


discretion of the Secretary of Agriculture except in cases un- 


der the 1947 amendment wherein a request for information is 


made by a Congressional Committee. No such request is involved 
in this proceeding. 

5. The section 8 provisos would authorize only reports 
with respect to the conduct of a board of trade or transactions 
of a person found guilty of violating the Act in administrative 
proceedings under section 6 of the Act. Most of the persons 
concerning whom information is sought by the petitioner have 
not been found guilty of any violations of the Act in such 
proceedings, and the provisos would not authorize disclosure 
of any information concerning them. Further, the official 
records in section 6 proceedings are on file for public in- 
spection in the Office of the Hearing Clerk of this Department, 
where they are available to the petitioner, and Peerecore there 
4s no apparent need in this case for the exercise of the dis- 


cretionary authority under the section 8 provisos. 
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6. The 1947 amendment of section 8 would authorize the 
d@isclosure, in the discretion of the Secretary, only of the 
names and addresses of traders and information as to the 
amount of commodities purchased or sold by each trader, and 
these facts would have to be made available to the public 
generally with respect to all the traders in the commodities 
4nvolved on the contract markets involved during the pertinent 
period insofar as the facts are known to the Secretary. 

7. Public disclosure of the business transactions of 
traders on the commodity markets could be extremely damaging 
to the traders concerned, especially those who merchandise, 
store, or process such commodities and use the futures markets 
to "hedge" their positions in the cash commodities or their 


processing requirements to protect themselves from losses re- 


sulting from changes in the values of the cash commodities 


during the time they are processing or marketing the commod- 
ities. Such persons "hedge" their cash commodity operations 
by assuming a position in the futures market opposite and 
approximately equal to their position in the actual commodity, 
thus largely neutralizing the effect of price movements in 
either direction and avoiding much of the risk of speculative 
loss. They sell futures contracts to protect against price 
declines on inventories owned or fixed-price purchase commit- 
ments held by them. They buy futures to protect against 
price rises affecting fixed-price sales commitments they have 
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made and against which they have no inventories or purchase 
commitments. By their futures operations the hedgers shift 
the hazards of price fluctuations from themselves to specu- 
lators who wish to assume such risks in the hope of financial 
gain. The use of futures contracts for hedging purposes en- 
ables the commodity merchandisers to reduce greatly the ele- 
ment of price risk and to operate more efficiently and with 
a smaller gross margin of profit. Similarly, processors 
regularly make use of the futures markets to insure supplies 
for future needs at definitely fixed prices, which enables 
them to make commitments for their products that would be 
extremely hazardous if not accompanied by some protection 


from price risks. A disclosure of the names and addresses of 


"hedgers" and their transactions would reveal to their compe- 


titors the extent of their involvement in merchandising, 
storing, or processing a commodity because of the usually 
close relationship between the futures position and the total 
volume of their actual commodity operations, e.g. RETenCOry, 
holdings. It would disclose to competitors the pattern of 
trading followed by the trader and serve as an indicator 
of the normal trading that could be expected to be done by 
such trader in the future. 

8. A sampling of the views of commodity futures traders, 
futures commission merchants and contract markets shows strong 


opposition to the release of any information obtained under the 
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Commodity Exchange Act which would disclose the business 
transactions, trade secrets, or names of customers of the 
commission merchants or the business transactions or trade 
secrets of the commodity futures traders. Such opposition 
3s based principally on the views that such a release would 
be harmful to the business of such merchants and traders 
and that the provisions of the Act compelling them to fur- 
nish information to the Secretary for purposes of administra- 
tion of the Act should not be used as a means of collecting 
information for the use of private litigants in cases in 
which the merchants and traders are not parties and there- 
fore are not in position to resist the demands for the in- 
formation. 


9. The impact of such disclosure would tend to cause 


substantial traders, particularly hedgers, to curtail their 
% 


operations and withdraw from the futures markets, thus deny- 
ing them the price protection advantages afforded by the 
futures market and quite possibly forcing them to change 
their pricing practices with respect to the products they 
sell so as to compensate for the increase in the price risk: 
during the period in which a commodity is beingnheld, merchan- 
dised, or processed. This could result in lower prices to 
producers and higher prices for consumers. The withdrawal - 
from the futures market of persons engaged in merchandising, 


storing, and processing commodities would make the markets 
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largely speculative in character and deprive them of the 
stabilizing effect of the participation of the casa interests 
and diminish their utility as indicators of the market value 
of cash commodities. This could result in destroying the 
value of the futures markets and thus adversely affect the 
public interests. 

10. Under section 8a(6) the Secretary has Giiseretionary: 
authority to furnish:to the contract markets and to "publish" 
the full facts concerning any transaction or market operation 
which in his judgment disrupts or tends to disrupt any market 
or is otherwise harmful or against the best interests of pro- 
ducers and consumers. Most of the transactions and operations 
concerning which the schedule demands information are not in 
this category and therefore section 8a(6) would not authorize 
the Secretary to release information concerning them. Further, 
any facts released in this proceeding under section 8a(6) 
would have to be published. This would entail a substantial 


burden to the Department and be detrimental to the traders 


and the market involved as set forth in paragraphs 7 through 
9, Supra. 

11. Moreover, exercise of the discretionary authority 
of the Secretary to disclose certain types of information 
under the various provisions of the Act, or requiring the 
Secretary to make available to the petitioner any information 
within the prohibition of section 8, is not necessary to enable 
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the petitioner to obtain the information he desires since it 
is available from other sources such as the records of the 
futures commission merchants and traders. Many of the futures 
commission merchants and traders who furnished their views to 
the Authority opposing the release by the Authority to the pe- 
titioner of information within the prohibition of section 8 
indicated their recognition of the fact that their own records 
were subject to compulsory process on behalf of the petitioner 
and in one instance a trader expressed a willingness to make 
his records available to the petitioner. 

12. The disclosure to the petitioner, as Trustee in 
Bankruptcy for Ira Haupt & Co., and his representatives, in 
this proceeding, of business transactions, trade secrets, and 
namesof customers obtained under the Commodity Exchange Act 
would be detrimental to the public interests and the private 
interests of traders and futures commission merchants as in- 
dicated in paragraphs 7 through 9 to the extent that the in- 
formation so disclosed then became generally known to the pub- 
lic and especially the competitors of such traders and mer- 
chants, through inclusion in public records of the Court or 
by other means. 


13. Disclosure in this proceeding of information which 


is within the prohibition of section 8 would constitute an 


unfortunate precedent which would inevitably destroy the 
confidentiality of information furnished to the Department 
of Agriculture under the Commodity Exchange Act. 
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14. In view of the facts set forth in paragraphs 3 through 
13, the Secretary is prohibited from making available to the pe- 


titioner or his representatives in this proceeding any informa- 


tion developed under the Commodity Exchange Act which would 
separately disclose information not presumably included in 
the records of Ira Haupt & Co., concerning the business trans- 
actions, trade secrets, or names of customers of any person. 
15. This prohibited category includes the reports (other 
than Haupt's) filed by traders, futures commission merchants, 
and others called for by paragraphs 1, 2 and 3 of the schedule 
annexed to the Petition. There are about 313,000 of such re- 
ports. There were many traders who dealt in cottonseed oil 
or soybean oil during the four year period covered by these 
paragraphs. Few of them were involved in violations of the 
Act or activities detrimental to the market and most of them 
are in no way involved in this proceeding. 
16. An examination has been made of examples believed 
to be representative of other classes of documents called for 
by the schedule. On the basis thereof, it appears that mater- 
4al that would come within the prohibited category under sec- 
tion 8 is contained in documents relating to investigation 
of market conditions within the description of paragraph 4 
of the schedule insofar as they were incidental to investi- 
gations of the operations of specific persons, certain docu- 


ments reflecting information within the demarm of paragraph 8 
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of the schedule which was furnished to the Chicago Board of 
Trade and the New York Produce Exchange, and file memoranda 
concerning discussions between representatives of these con- 
tract markets and representatives of the Commodity Exchange 
Authority, within the demand of paragraphs 8 and 9. This is 
also believed to be true of documents concerning communica- 


tions between representatives of the Department and Anthony 


DeAngelis or other representatives of Allied Crude Vegetable 


Oil Refining Corporation, called for by paragraph 10 of the 
schedule, and the broad class of documents demanded by para- 
graph 11 of the schedule with respect to any communications 
during 1963 between any officer or employee of this Department 
and any person, other than a contract market representative, 
with :respect to the cash and futures market for cottonseed 
oil and soybean oil, and other matters. The demand of para- 
graph 13 of the schedule also encompasses information which 
may Gisclose business transactions, trade secrets and names 
of customers beyond that which is a matter of public record 
in the Office of the Hearing Clerk with respect to the admin- 
istrative proceedings under section 6 of the Act. On the 
basis of examination of representative examples of the 
classes of documents demanded by paragraphs 17, 18, and 19, 
it appears that these classes of documents also reveal the 
business transactions, trade secrets, and names of customers 


of various persons so as to be prohibited from disclosure by 
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section 8 of the Act. However until the documents within the 
scope of paragraphs 4, 8, 9, 10, 11, 13, 17, 18 and 19 are re- 


viewed in detail, it will not be known exactly which of them 


contain information within the class prohibited from disclosure 
by section 8. 

17. The principal documents within the files of the Com- 
modity Exchange Authority which appear to come within the 
scope of paragraphs 17, 18 and 19 of the schedule annexed to 
the Petition are reports of investigations made by the Anth- 
ority with respect to various persons. The Authority, through 
its investigative unit, the Compliance Division, conducts most 
of the investigations made to determine compliance with the 
Commodity Exchange Act. These investigations ordinarily in- 
volve auditing the records of the person under investigation 
and frequently include interviewing such person and his em- 
ployees and any other persons believed to have some knowledge 
of the facts involved. In a few cases, supplementary investi- 
gations under the Act have been conducted by the Office of the 
Inspector General. Based on an examination of samples,' it sp- 
pears that the investigation reports of both agencies include 
information that separately discloses the business transactions, 
trade secrets, and names of customers of the subject of the in- 
vestigation and in many cases also of persons not implicated in 
any way in any violation of the Act. The reports state the 


names of the persons interviewed and the interviews with persons 
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other than the subject of the investigation are usdally con- 


ducted with the understanding that the information which they 
furnish will be kept confidential except as it may be used in 
proceedings under 'the Act. If the sources of such information 
are not kept confidential at least to the extent it will be 
much more difficult to obtain information in future cases be- 
cause informants will hesitate to risk the possibility of in- 
stitution of action for slander or economic reprisal of var- 
ious types. It would be highly impracticable in some cases 
to eliminate from the reports all information disclosing the 
identity of persons interviewed since the subject matter of 
the interviews in'such cases itself identifies the informants. 
18. The investigation reports reflect the evaluation of 
the facts made by the investigators and frequently set forth 
their expert opinions whether the facts disclose manipulation 
of prices or other activities in violation of the Act, and 
the reports are often accompanied by memoranda between offic- 
ials in this Department or between this Department and the 
Department of Justice, containing recommendations as to pro- 
secution or administrative action, and memoranda reflecting 
the legal advice of the Office of the General Counsel concern- 
ing the matters covered by the reports. A candid exchange of 
views between the Government personnel involved with respect 
to the subject matter of investigations will be impaired in 
the future if such evaluations, opinions and recommendations 
are subject to disclosure in proceedings such as this and the 
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enforcement of the laws administered by the Department will 
be made more difficult. 


19. For reasons indicated below, the order for produc- 


tion of documents would impose a substantial burden on the 


Department insofar as it relates to documents not heretofore 
made available to the petitioner. 

(a) Paragraph 10 of the schedule calls for all documents 
indicating or disclosing any communication between any officer 
or employee of this Department and Anthony DeAngelis or any 
other officer, director, or employee of Allied Crude Vegetable 
Oil Refining Corporation during the four year period January 1, 
1960 - December 31, 1963; and paragraph 11 of the schedule 
ealls for all documents which indicate or disclose any commun- 
ivation during 1963 between any officer or employee of this 
Department and any person, firm, or organization other than 
a contract market or representative thereof with respect to 
the cash and futures market for cottonseed oil and soybean 
oil, any transaction or market operation with respect there- 
to, or any person, firm,or organization trading in such com- 
modities. This is broad enough to include documents relating 
to activities under any laws administered by this Department. 

(>) Paragraphs 17, 18 and 19 of the schedule call for 
all documents concerning complaints or intelligence received 
or investigations made, or reflecting a course of conduct 


adopted by the Secretary of Agriculture, the Act Administrator 
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and the Inspector General during a six year period with re- 
spect to the operations and affairs of Ira Haupt & Co., or 
any of its partners or employees, Allied Crude Vegetable Oil 
Refining Corporation, any corporation affiliated with it, 
Anthony DeAngelis, Gerald Gittleman, Benjamin Rotello, Leo 


Braconneri, Bunge Cérporation, American Express Company, 


American Express Warehousing, Ltd., Harbor Tank Storage Com-~ 


pany, Inc., J. R. Williston & Beane, and D. R. Comenzo & Co. 
This could include any investigations made by the Secretary 
to determine whether any of these persons and companies have 
complied with the provisions of any laws administered by the 
Department of Agriculture, e.g. the Commodity Exchange Act 
(7 U.S.C. 1 et seq.), the Plant Quarantine Act (7 U.S.C. 151 
et seq.), the Agricultural Trade Development and Assistance 
Act of 1954 (Pub. Law 480) (7 U.S.C. 1691 et seq.), the United 
States Warehouse Act (7 U.S.C. 241 et seqg.), or the Meat In- 
spection Act (21 U.S.C. 71 et seg.). These laws are adminis- 
tered by various agencies within the Department and most of 
such agencies have conducted their own investigations to 
determine compliance with the laws they administer, although 
some investigations for such purposes have been made by the 
Office of the Inspector General. 

(c) If the demand of the schedule is meant to be this 
sweeping, it would require a search of the records of at 


least six major agencies of the Department - the Commodity 
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Exchange Authority, the Consumer and Marketing Service, the 
Agricultural Research Service, the Foreign Agricultural Ser- 
vice, the Office of the Inspector General, and the Office of 
the General Counsel. These agencies operate independently 
and maintain separate records. There is no single office in 
which the records of all such agencies are filed. The docu- 
ments may be found in the Washington offices of such agencies 
or in their field offices or in the various Federal Records 
Centers to which files of such agencies are shipped after the 
expiration of certain periods which vary for the different 
agencies. Federal Records Centers are located in New York, 
Chicago, and numerous other cities throughout the United 
States. For example, some of the documents in the files of 
the Commodity Exchange Authority which appear to be within 
the scope of the schedule may be contained in the Headquarters 
files in Washington, D. C., some in the field office files in 
Chicago and New York, and some in Federal Records Centers in 
those two cities. 

(a) Even if the schedule is meant to call only for docu- 
ments relating to commodity futures trading, it would require 
the production of documents in the files of at least three 


separate agencies of this Department - the Commodity Exchange 


Authority, the Office of the General Counsel, and the Office 


of the Inspector General. 
(e) Assembling the various reports in the Commodity Ex- 
change Authority files, as called for by paragraphs 1, 2 and 3 
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of the schedule, would require approximately 240 manhours of 
work at an estimated cost to the Authority of $600. 

(£) In order to locate every document within the files 
of the Commodity Exchange Authority within paragraph 11, it 
would be necessary to examine every file in the Washington, 
Chicago and New York Offices of said Authority which contains 
correspondence, audit information or investigative material 
for 1963, to separate the 1963 documents, and then to make 
a detailed review of each such document to determine whether 
it contains material within paragraph 11. After the documents 
within the scope of paragraph 11 are located, it would be nec- 
essary to review each one in detail to determine whether it 
contains information prohibited from disclosure by section 
8 or otherwise privileged from disclosure in this proceeding. 
It is estimated that locating and reviewing these documents 
would require about 250 manhours of work at a cost to the 
Government of $800. 

(g) The reports of investigations made by the Commodity 
Exchange Authority, called for by paragraphs 17, 18 and 19 


of the schedule, are voluminous. Locating these reports 


would not present a major problem but each page of the re- 
ports would have to be reviewed in detail to determine whether 
it contains material prohibited from disclosure by section & 
or otherwise deem privileged from disclosure in this procced- 
ing. It is estimated that this would require at least 200 
manhours of work at a cost to the Government of $1900. 
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(nh) Locating and reviewing the documents in the files 


of the Commodity Exchange Authority which are apparently with- 
in the scope of paragraphs 4, 8, 9, 10 and 13 and have not 
already been made available to the petitioner, would require 
an estimated 34 manhours of work and would cost the Authority 
about $200. 

(i) Therefore it is estimated that the total expenditure 
of time by the Authority in making available for inspection 
by the petitioner the documents within its files which have 
not heretofore been made available to him would be 724 manhours 
and that the cost to the Authority would be $3500. No funds 
have been included in the budget of the Authority for such 
work, and the performance of the work would require the diver- 
sion of the services of employees of the Department from their 
regular duties which urgently need their attention and thereby 
interfere with administration of the Act and other functions 
of the Department. The above estimate does not include costs 
that would be incurred in the other agencies of the Department 


mentioned above. 


[s/ Alex C. Caldwell 
lex C. Caldwell 
Administrator 
Commodity Exchange Authority 


Subseribed and sworn to before me at Washington, D. C., this 
5th day of January, 1966. 


s/ Galen Yates 
lotary ¢c 
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[CAPTION )) OMITTED] 
Affidavit 
(Filed January 10, 1966) 
Washington 
88: 
District of Columbia 

Lester P. Condon, being duly sworn, deposes and says: 

1. Iam the Inspector General of the United States De- 
partment of Agriculture and as such am generally responsible 
for the conduct of investigations made by the Office of the 
Inspector General (0.I1.G.) and have custody of the records 
of said office on behalf of the Secretary of Agriculture. 

2. This Office is the major investigative agency within 
the Department of Agriculture. It is generally responsible for 
conducting investigations to determine compliance with certain 
laws administered by the Department and in addition it makes 
investigations of other matters upon referral by the Office 
of the Secretary of Agriculture or various administrative 
agencies within the Department. For example, the Office has 
conducted investigations to determine whether certain persons 
violated the Commodity Exchange Act; to determine the accuracy 
of shipping data furnished by certain firms to the Commodity 
Credit Corporation in connection with exports by such firms 


of various commodities under the Agricultural Trade Develop- 


ment and Assistance Act of 1954 (7 U.S.C. 1691 et seg.; Public 


Law 480, 83rd Congress) and other export programs; to determine 
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whether certain companies submitted false claims to said Cor- 


poration in vegetable oil transactions under Public Law 480; 
to determine whether certain persons transported interstate 
and exported nonfederally inspected rendered pork fat contrary 
to the Meat Inspection Act (21 U.S.C. 71 et seq.); and to 
ascertain whether certain persons were eligible to participate 
in programs financed by the Commodity Credit Corporation. 
This Office also performs internal audits to determine whether 
the various agencies of the Department are performing their 
functions effectively in accordance with laws, plans, policies, 
and procedures. | 

3. The investigations are primarily concerned with de- 
veloping evidence for use in criminal, civil or other legal 
actions. A large number of investigations result in criminal 
informations or indictments. The activities of this Office 
are similar in many respects to those of other investigative 
agencies of the Government such as the Federal Bureau of In- 
vestigation and a close liaison is maintained with such other 
agencies for the exchange of information. Information re- 
ceived from agencies such as the FBI and Internal Revenue 
Service becomes an integral part of the files of the office 
of the Inspector General. 

4, Investigative inquiries require interviews with per- 
sons in all segments of society and examinations of Doo and 


records of individuals and companies doing business with the 
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Department, and of other persons. Information is received ' 
from many different sources, including Congressional sources, 
other investigative arms of the Government, persons doing 


pusiness with the Department, confidential informants, and 


otner members of the public. Much of the information is re- 


ceived in confidence. It involves personnel practices and 
actions of those inside and outside the Federal Government 
which bear on personal integrity, reputation, and financial 
background. Much of the information received relates to 
trade secrets such as bid prices, commercial practices, and 
financial condition. Such information is given to the Office 
of the Inspector General in the belief that its use and dis- 
tribution will be restricted. Disclosure of such information 
or the sources thereof in this proceeding could seriously im- 
paix the effectiveness of this Office in obtaining evidence. 
5. There is no general authority for this Office to 
subpoena witnesses or demand access to records in the course 
of its investigations and whether such authority exists in 
any particular case depends upon the provisions of the sta- 
tute under which the investigation is made or upon the terms 
of any applicable contract with the person investigated. The 
Office conducts investigations of matters which arise under 
many statutes which do not provide for subpoenas or access 
to records, and which do not involve any contract provision 


requiring the person investigated to afford access to his 
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records. In such cases the success of the investigations de- 
pends upon voluntary cooperation of the persons interviewed. 

6. If the sources of information furnished to this Office 
are not kept confidential it will be much more difficult for 
us to obtain evidence in future cases because informants will 
hesitate to risk the possibility of institution of court ac- 
tions for slander or economic reprisals. It would be highly 
impracticable in some cases to eliminate from the investiga- 
tion reports all information disclosing the identity of the 
persons interviewed since the subject matter of the inter- 
views in such cases in itself identifies the informants. 

7. Further, revealing the facts developed by such in- 
vestigations may prejudice pending or prospective court cases 
or administrative actions. Some of the matters investigated 
by this Office, which are within the apparent scope of the 
schedule attached to the Petition in this proceeding, are 
pending in the U.S. Department of Justice where they are 
under consideration for possible institution of civil or 
criminal action, and some are being considered within the 
Department of Agriculture to determine whether administrative 
proceedings should be instituted. 


8. The reports of the investigations reflect the evalua- 


tion of the facts by the investigators. The files also con- 
tain documents including recommendations to the Office of the 


General Counsel by the agency administering the law involved 
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as to the legal action to be taken with respect to certain 
matters, instructions as to the techniques and scope of in- 
vestigations, and other expressions of opinion and recommen- 
dations between officials within the Department or between 
this Department and the Department of Justice. A free and 
candida exchange ofi views between the Government personnel 


involved with respect to the subject matter of investigations 


he 
would be impeded in the future if such evaluations, opinions 


and recommendations are subject to disclosure in proceedings 
such as this and the enforcement of the laws administered by 
the Department and other functions of the Department would 
be impaired. This also would be true of internal audity re- 
ports with respect to internal agency operations. 

9. The schedule is phrased in very broad and in many 
respects vague terms. Several paragraphs of the schedule 
would appear to include classes of documents which may be 
founeé in the files of this Office as well as several other 
agencies of this Department, e.g., Commodity Exchange Author- 
ity, Agricultural Stabilization and Conservation Service, 
Consumer and Marketing Service, and Foreign Agricultural Ser- 
vice. 

10. Paragraphs 10, 18 and 19 of the schedule appear to 
be the principal ones involving records of this Office. Our 
files contain voluminous documents, communications and re- 


ports dealing with extensive investigations, for the purposes 
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outlined in paragraph 3 above, of the activities of Allied 
Crude Vegetable 011 Refining Corporation and its officers, 


employees, and many SESE et companies. These investiga- 


tions were primarily made pursuant to requests from the 
Office of the Secretary, various agencies within the Depart- 
ment, congressional committees, or other governmental agen-~ 
eles. Since 1960 we have opened numerous cases concerning 
such matters and have issued scores of investigation reports 
relating thereto. Most of these were opened and investigated 
since November 1963. 

In connection with these investigations, we have developed 
massive amounts of backup material, workpapers, interoffice 
communications and correspondence with the subject of investi- 
gations, their attorneys, the Department of Justice, Internal 
Revenue Service, Members of Congress, Congressional Committees, 
and others. Approximately 30 man-years have been involved in 
OIG investigations and audits relating to matters covered by 
the schedule. These documents are contained in individual 
case files and general files at Headquarters, Washington, 
and in most of the seven Regional Offices of OIG located in 
New York City, New York; San Francisco, California; Temple, 
Texas; Kansas City, Missouri; Chicago, Illinois; Atlanta, 
Georgia; and Hyattsville, Maryland. The New York Office 
alone has many file drawers and cartons of documents relat- 


ing to these investigations, and additional documents are 
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located in Washington, D. C. and elsewhere with respect to the 
matters investigated. 

11. Paragraphs 10 and 11 of the schedule are also in 
such broad terms as to require a search of many of our files 
for any material within the scope of these paragraphs. 

12. After the material is located it would have to be 
reviewed in detail - page by page - to determine whether it 
discloses separately any information as to business transac- 
tions, trade secrets, or names of customers of any persons, 
which was obtained under the Commodity Exchange Act and is 
prohibited from disclosure by section 8 of that Act, or any 
information otherwise privileged. Documents pertaining to 
specific persons named in the schedule are not in segregated 
files but are intermingled throughout the file system. To 
locate these documents and other case file materials, index 
files must be consulted, and the appropriate files identified 
and located. To identify, locate, review, eliminate dupli- 


cates of, itemize and correlate on a nationwide basis the 


documents called for by the séhediie would be extremely time- 


consuming and onerous. 

13. The review of documents to select material coming 
within the purview of the schedule could only be accomplished 
by a small number of persons who have an overall] knowledge of 
the complex issues and interrelationships between the many 


investigations and audits conducted. It is estimated that it 


- 50 - 


would require a minimum of three months to locate and review 
all the documents within the scope of the schedule and to 
identify the material contained therein which is prohibited 
from disclosure by section 8 of the Commodity Exchange Act 
or otherwise privileged, with an expenditure of time equiva- 
lent to one man-year, costing between 10 and 15 thousand dol- 
lars. The assignment of a large number of people to the task 
of review and selection of documents would not be possible due 
to the high priority of current work assignments, heavy back- 
log of work which is presently requiring long hours of over- 
time, and unfamiliarity with the Allied Crude Vegetable 011 
Refining Corporation matter. Assignment of those familiar 
with this matter would impose a serious burden on the Office 
due to their relatively high positions of responsibility in 
the organization and the fact that they would not be avail- 
able to supervise the day-to-day conduct of other investiga- 
tions or audits. 

s/ Lester P. Condon 


ster P. Condon | 
Inspector General 


Suscribed and sworn to beofre me at Washington, D. C. 


this 30th day of December, 1965. 


Notary Public 


[CAPTION OMITYED] 


AFFIDAVIT 
(Filed January 20, 1966) 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


) 
: 8S: 
) 


CARL D, LOBELL, being duly sworn, deposes and says: 

1. Zam associated with the firm of Well, Gotshal 
& Manges, Special Counsel for the Trustee in Bankruptcy in 
the Estate of Ira Haupt & Co., Bankrupt; and am personally, 
familiar with the facts set forth herein and with the steps 
taken by this firm on behalf of the Trustee in Bankruptcy, 
all as described below. 

2, This affidavit is submitted on behalf of 
Charles Seligson, Trustee in Bankruptcy of Ira Haupt & Co. 
(Hereinafter referred to as the "Trustee"), in opposition 
to the motion of Hon. Orville L. Freeman, Secretary of Agri- 
culture, to quash or modify the aineone duces tecum served 
upon him by the Trustee. 

3. Ira Haupt & Co., the instant bankrupt, was 
so adjudged by a decree entered on June 26, 1964 by the Hon. 
Edward J. Ryan, Referee in Bankruptcy, United States District 
Court, Southern District of New York. 

bh. On October 6, 1964, Charles Seligson was ap- 
pointed Trustee of the pankrupt estate, and thereafter quali- 


fied. Said appointment was confirmed by Judge Murphy on 
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March 10, 1965. 240 F. Supp. 10 (S.D.N.¥. 1965). 

5. Prior to the appointment of the Trustee, a num- 
ber of law suits had been commenced on behalf of the bankrupt 
against various persons, firms and corporations. One of these 
actions related to injuries which the bankrupt had allegedly 
sustained as a result of events occurring on the commodity 
futures markets. Present accounting records indicate that 
Haupt's losses arising out of trading in cottonseed oil and 
soybean oil futures during November 1963 exceeded $20 million 
and that such losses were plainly a substantial factor in 
causing Haupt's bankruptcy. The aforementioned suit is in 
the nature of a derivative proceeding and is still pending 
with the bankrupt as a nominal defendant. 

6. At a hearing held on February 4, 1965, inthe 
Ira Haupt & Co. bankruptcy proceeding, Cause No. 64B 259, the 
Trustee advised the Referee in Bankruptcy that despite his 
continuing investigation into the acts, conduct and property 
of the bankrupt being made by his general counsel and special 
counsel, he was not in possession of sufficient facts to make 
an informed judgment as to all pending lawsuits in which the 
bankrupt was involved. He noted that prior to applying for 
intervention or substitution in any action which had beén 
commenced on behalf of the bankrupt, he believed it necés- 


sary for a complete and total investigation to be made of the 


facts and circumstances underlying any and all causes of action 
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4n order to determine the merits of pending and potential 
actions which were or could be brought by him as Trustee. 
Application was then made by the Trustee for the appointment 
of the firm of Weil, Gotshal & Manges to represent him as 
Trustee in an investigation of the facts and circumstances 
of proceedings which had been instituted on behalf of the 
bankrupt. 

7. On March 17, 1965, Weil, Gotshal & Manges was 
appointed as Special Counsel to investigate the facts and 
circumstances relative to these lawsuits, and to advise the 
Trustee as to the further prosecution thereof. A copy of 
the appointment order is annexed hereto as Exhibit A. 

8. For the court's information, there is set forth 
in this affidavit the history of the investigation currently 
being conducted by Weil, Gotshal & Manges, said Trustee's 


Special Counsel, and a summary of some of the testimony 


given in examinations conducted by Special Counsel pursuant 


to Section 21(a) of the Bankruptcy Act to the extent that 
such testimony relates to or bears upon questions presented 
by the aforesaid motion of the Secretary of Agriculture. 

9. The investigation of such facts and circumstances, 
ana in particular’ the facts and circumstances surrounding trad- 
ing in cottonseed oil and soybean oil commenced immediately 
thereafter. Our firm has, since May 18, 1965, been conduct- 


ing extensive examinations under Section 21(a) of the Bankruptcy 
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Act. To date, thousands of pages of transcript have been re- 

corded in the course of these examinations, and further examin- 

ations are currently scheduled. A tabulation of the examina- 

tions conducted in New York follows. 

Date Witness Pages 

May 18, 1965 David L. Boyer 3232-3402 (a) 
(New York Produce 


Exchange Clearing 
Association) 


4, 1965 David L. Boyer 3713-3853 
11, 1965 David L. Boyer 3869-4016 (a) 


16, 1965 David L. Boyer 2 - 47 
16, 1965 Perry E. Moore 48 122 
(New York Produce 


Exchange Clearing 
Association ) 


1965 Perry E. Moore 4219-4273 (a) 
1965 David L. Boyer 4274-4307 
23, 1965 James Comenzo 4676-4685 
(New York Produce 
« Exchange ) 
23, 1965 John Fontana 4686-4688 
(New York Produce 
Exchange 
30, 1965 James Comenzo 4690-4811 
2, 1965 John Fontana 4813-4946 
2, 1965 Milton Goldfogle 4947-5100 
(New York Produce 
Exchange ) 
9, 1965 James Comenzo 5101-5235 


9, 1965 Milton Goldfogle 5236-5348 
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Date 


October 21, 1965 


October 22, 1965 
November 18, 1965 
November 19, 1965 


December 9, 1965 


December 13, 1965 
December 20, 1965 
December 27, 1965 


10. In addition to the aforementioned Section 21(a) 


Witness 


L. Hudson Leathers 
(New York Produce 
Exchange Clearing 
Association ) 


L. Hudson Leathers 
L. Hudson Leathers 
Charles B. Vose 
(New York Produce 
Exchange Clearing 
Association ) 

Harry B. Anderson 
(New York Produce 
Exchange ) 

Harry B. Anderson 
Harry B. Anderson 


Donald V. MacDonald 
(New York Produce 


Exchange ) 


Pages 
5569-5690 


34 - 87 
1 - 125 
125-131(a) 


1 - 125 


1 - 118 
207-388 
339-693 (a) 


examinations, additional examinations were held in Chicago, 


Illinois before the Hon. Elmer P. Schaefer, Referee in Bank- 


ruptcy. While these examinations were primarily focused upon 


soybean oil trading on the Chicago Board of Trade, they pro- 


vided valuable insights into cottonseed oll trading on the 


New York Produce Exchange. 


Since the two crops are interre- 


lated both as to futures prices and as to commercial uses, 


and since Allied Crude Vegetable Oi] Refining Corpoxation 


and Anthony DeAngelis held dominant positions in both commod- 


ities, examination into either market is of the utmost 
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importance with respect to insights into the other market. 
The following examinations were held in Chicago: 
Date Witness Pages 
September 21, 1965 Sidney C. Hamper 

(attorney at law and 

Member of the Chicago 

Board of Trade ) 
September Ford M. Ferguson 

(Grain commission 

merchant and Member 

of the Chicago Board 

of Trade) 
September Robert Raclin 

(General partner of 

Paine, Webber, Jackson 

& Curtis ) 
September Ford M. Ferguson 
September Gus F. Klein 

(Vice-President of 

Lowell Hoit & Co. 

and Member of the 

Chicago Board of Trade) 

11. The instant subpoena was served upon the’ Hon. 

Orville L. Freeman, Secretary of Agriculture, by the Trustee 
pursuant to Section 21(a) of the Bankruptcy Act, after due 
application to the Referee in Bankruptcy and upon an Order 
for Examination of said Hon. Orville L. Freeman entered by 
the Hon. John A. Bresnahan, Referee in Bankruptcy, on Octo- 
ber 21, 1965. The documents called for by the subpoena are,- 
principally, reports of positions and trades filed daily with 
the Commodity Exchange Authority by traders, futures commis- 


sion merchants and clearing members of contract markets 
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pursuant to the Commodity Exchange Act, and investigative re- 
ports of the Authority relating to trading in the cottonseed 
ofl and soybean oit futures markets and the event leading to 
and culminating in the instant bankruptcy. The records, all 
of which are in the possession, custody or control of the 
Department of Agriculture, are essential to a determination 
by the Trustee of the claims that may be vested in the bank- 
rupt as a result of the events occurring in the aforementioned 
commodity markets. 

12. Testimony obtained from officials and members 
of the New York Produce Exchange during the above-mentioned 
examinations indicates that long positions had never before 
been accumulated in the munnér in which they were accumulated 
during 1963 (TR. Goldfogle, p. 5076); that the activity during 
1963 was the "most unusual" he could recall (TR. Goldfogle p. 


5086); that the "texture t, of the market during 1963 was dif- 


ferent than ever before in terms of volume, daily trading, 
ex-pits, deliveries and the opening of new warehousing ca- 
pacity, all in the sense that there was “more of it" (TR. 
Comenzé: p. 5183); that the concentration of positions during 
October and November 1963 was "immense" and "onique" (Tr. 
Anderson 12/13/65, p. 23); that there was an "Snsane" accum- 
ulation of positions by a single interest (TR. Anderson, 
12/13/65, pp. 25-26); that what had happened during October 
and November 1963 was a manipulation (TR. Anderson, 12/13/65, 
pp. 26-27); and that the accumulation was “artificial” and 
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tended to make the price higher than it might otherwise have 
been (TR. Anderson, 12/13/65, p. 27). 

13. The above quotes merely constitute a represen- 
tative sampling of the record in these respects, and we do 
not wish to burden the Court with a detailed recital of 
everything that is in the thousands of pages of transcript 
and in our own internal memoranda dealing with the numerous 
interviews we have conducted. Suffice it to say that the 
foregoing sampling demonstrates the year 1963 to be the; most 
"unique" year, cottonseed o11 and soybean oil ever experienced, 
capped by the instant bankruptcy and the collapse of numerous 
other firms. 

14, Testimony obtained during the above-mentioned 
21(a) examinations also reveals the role played by the Commod- 
ity Exchange Authority as follows: that the Produce Exchange 
did not pass rules affecting or regulating trading in commod- 
ities without first clearing them with the Commodity Exchange 
Authority (TR. Anderson, 12/9/65, p. 97); that the Commodity 
Exchange Authority was in a position during the entire period 
to determine whether traders were truly hedgers or speculators 


(TR. Anderson, 1/13/65, p. 6); that a director of the Produce 


Exchange believed the Commodity Exchange Authority had failed 


to discharge its responsibility in the DeAngelis affair since 
they had the positions of all persons trading in cottonseed 


oil on a daily basis and never notified the exchange of the 
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build-up of the positions (Tr. Anderson, 12/13/65, p. 22); 


that the Commodity Exchange Authority had communicated with 
officials of the Produce Exchange with respect to ex-pit 
transactions (TR. Anderson, 12/13/65, p. 52); that as early 
as August or September of 1963 an official of the Produce Ex- 
change expressed his concern over the market to an official 
of the Commodity Exchange Authority who indicated that the 
Authority was also concerned and was watching the situation 
(TR. Anderson, 12/13/65, pp. 112-113); that the Commodity Ex- 
change Authority furnished the Produce Exchange with infor- 
mation disclosing the positions in cottonseed oi1 on Novem- 
per li, 1963 (TR. Anderson, 12/20/65, pp. 251-252); that it 
refused to furnish similar information prior thereto although 
requested by the exchange (TR. MacDonald, pp. 527-528); that 
the administrator of the Commodity Exchange Authority had at 
least three conversations with :officials of the Produce Ex- 
change on November 14, 15 and 18, 1963, and that each time 
the Authority recommended that the market in cottonsced oil 
be closed (TR. Anderson, 12/20/65, pp. 257-259, Tr. MacDonald, 
pp. 670-673); and that the administrator of the Authority was 
kept advised as to actions taken by the Produce Exchange dur- 
ing the crucial period (TR. Anderson, 12/20/65, pp. 291-292); 
that the administrator of the Authority and the Under Secre- 
tary of Agriculture were concerned about a corner on the ex- 


change and what action would be taken by the exchange (Tr. 
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MacDonald, pp. 670-673); and that Commodity Exchange Authority 
personnel were at Allied's offices during the week of Novem- 
ber 11, 1965 (TR. Anderson, 12/20/65, p. 322). 

15. Finally, documents produced pursuant to sub- 
poenas issued by the Trustee indicate that the head of the 
Foreign Agricultural Service, who administered the PL Lo 
export program in which Allied participated, met on numerous 
occasions with personnel of other companies also engaged in 
exporting under the PL 480 program in an attempt to solicit 
the cooperation of those companies to stop dealing with Al- 


lied in purchases of o11 and financing. 


16. I respectfully submit that four things, at 


least, appear from the foregoing facts: 

(a) that the instant bankruptcy was intertwined 
with events on the cottonseed oil and soybean oil futures 
markets ; 

(b) that those markets were of a nature, at least 
in 1963, never before experienced, whether this be character- 
ized as "unusual", "unique" or "insane"; 

(c) that the Department of Agriculture's records 
on trading will disclose who, specifically, profited or 
lost during this “insane" period, and will further indicate 
whether all responsibilities in conjunction with the reguia- 


tion of those markets were properly discharged; and 


(a) that the Department of Agriculture was inti- 


mately involved in the whole affair. 


s/f Carl D. Lobell 
arl D. Lobell 


Sworn to before me this 


19th day of January, 1966. 


[s{ Sarah Shulman 
Notary Public 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN THE MATTER OF 


TRA HAUPT & CO., a Limited 
Partnership, 
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Room 2104, U. S. Court House, 

Washington, D. C., 

fhursday, January 20, 1966. 
The above-entitled matter came on for hearing on motion 


of Secretary of Agriculture to quash or modify the subpoena 


duces tecum served on the Secretary, before HONORABLE JOHN A. 


BRESNAHAN, Referee in Bankruptcy, at 10:02 a, m. 
APPEARANCES: 
Special counsel om behalf of the Trustee: 
Carl D. Lobell, Esq. 
Eliot H. Lumberd, Esq. 
Michael A. Schuchat 


On behalf of the Petitioner, U. S. Depertaent of 
Agriculture: 


Fred W. Drogula, Esq., Civil Division, 
Department of Justice. 


Robert Frenks, Esq., andi Lotus fherkelsen, Esq., 


Office of Inspector General, U. 3. Department of 
Agriculture. 
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\LSO PRESENT: 


Mr. Alex C. Caldwell, Administrator of the 
Commodity Exchange Authority 


Mr. Richard W. Pitch, Jr. 


Mr. B. F. Robinson, Office of Inspector General, 
U. 8. Department of Agriculture 
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PROCEEDINGS 
This 1s in the matter of Ira Haupt 

& Co., Benkrupt, Benkruptcy No. 70-65, an ancillary proceeding 
in this jurisdiction, and this is the time that has Seen set 
for the taking of the 2l({a) examination of the Honorable 
Orville H. Freeman. Subsequently, however, a motion to quash 
has been filed or, alternatively, to modify the BaDecane: duces 
tecum; and there has been opposition filed to that. 

So I suppose we will proceed with that matter this 


morving. 


Will you identify yourselves, please, for the 


Reporter. 

MR. DROGULA: Thank you, sir. My name is Pred 
Drogula. JI am counsel for The Secretary of Agriculture this 
morning. I am an attorney from the Department of Justice. 
Seated vith me at counsel table are Miss Lotus Therkelsen 
and Mr. Robert Franks, attorneys from the Office of the General 
Counsel at the Department of Agriculture. : 

MR. SCHUCHAT: If Your Honor please, I am Michael 
A. Schuchat, counsel for the Trustee. This is Mr. Carl D. 
Lobell from the firm of Weil, Gotshal & Manges, a en of 
the Bar of the Court of Appeals of New York, vho will argue 
the matter this morning; and Mr. Eliot H. Lumbard of the 


fiym of Townsend & Levis, who is also speciel counsel for the 
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Trustee. 

THE REFEREES: Are these gentlesen just observers? 

MR. DROGULA: ‘Thatis correct. If you vould like me 
to introduce them, I would be heppy to. 

THE REFEREE: It might be well for the record. 

MR. DROGULA: Seated in the back of this courtroom 
is Mr. Alex C. Caldwell, Administrator of the Commodity 
Exchange Authority of the United Stetes Depertment of 
Agriculture. Amd we have Mr. Robinson and Mr. Fitch, who are 
here today representing the Office of the Inspector General 
of the United States Department of Agriculture. 

THE REFEREE: Thank you. You may proceed. 

MR. DROGULA: ‘Thank you, sir. Would you prefer 
that I stand? 

THE REFEREE: You can make yourself comfcrteble. 

MR. DROGULA: Thank you very much. 

fhe matter before the Ccurt today is the motion to 
quash or to modify the subpoena duces tecum which was served 


upon the Secretary of Agriculture on October 22, 1965. 


As the Court is avare, this subpoena wes predicated 


upon order for the examination of Secretary Freeman which 
was entered by this Court previous to that date. That, in 
turn, the arder for the examination of Secretary Freeman, was 


entered on the petition which at that time wés ex parte of 
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Charles Seligson, who is the Trustee for irs Haupt & [o., 
a bankrupt, in bankruptcy proceedings pending in the United 
States District Court for the Southern District of New York. 

fhe background of this matter has been set out in 
great length in the memorandum of authorities which we have 
filed as vell as in the affidavits of mr. Caldwell ani 
Mr. Condon, Also, further background material has been 
furnished in the opposition to our motion filed by the 
Trustee. I will not go into it in depth except to say that 
the Trustee, who I will hereafter refer to as the petitioner, 
is attempting a5 elicit from the Department of Agriculture 
certain information which he says wiil enable hin to: make & 
judgment as to whether or not he should aasume the prosecution 
of litigation which is now pending in New York. He represents 
that it is necessary that he determine whether & cause of 
action does indeed exist before he can elect as to whether to 
assume the prosecution of this action. And he further 
alleges that the most practical ami the most feasible way of 
obtaining this information is from the files of the Departwent 
of Agriculture. | 

We in turn have based our opposition to this 


subpoena and have moved to reduce it upon the ground that 


it is burdensome and oppressive, that it seeks confidential 


documents, that it is extremely broad, and that it seeks 
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production of documents which are presently in use both by 
the Department of Agriculture and by the Department of Justice 
in current investigations of violation of Pederal lav. 

Nov, the subpoena on its face is too broad. It is e 
long, lengthy schedule of documents contained upon nine pages 
divided into nineteen paragraphs, cast in very sweeping 
language, esking virtually, and I do not make this statement 
lightly, for every document in the possession of the Department 
of Agriculture which relates to the Anthony DeAngelis matter. 
I am sure the Trustee will go into the background of the 
DeAngelis matter at length, so I will not dwell upon it. I 
am sure that we all know that those vere the circumstances 
umMer which Ira Haupt & Co., who handled the account for 
DeAngelis, lost large aims of money in the commodity market. 

However, the subpoena under the rules announced in 
this District is too broad. Merely looking at the subpoena, 
we can see that it is not cast in terms of seeking any 
specific documents. It does not really seek any particular 
category of documents, except within broad confines of period 
of years in broad outline of various documents. 


Now, Judge Keech, speaking for this court, said in 


Continental Distilling Company against Humphrey, any subpoena 


which is cast in this language {s unreasonable and oppressive 


and too broad on its face. 


Now, the subpoena which Judge Keech quashed in that 
case is set out in the margin in the Continental Distillery 
case. I will not read it because it is quite Nones but just 
@ cursory examination of that subpoena would demonstrate 
clearly that it is not ten percent as broad as the subpoena 
which is attempted in this proceeding. 

In the first three paragraphs of the nineteen 
paragraphs of this subpoena, it would require the production 
of more than 313,000 documents. Nov, that is only the first 
three paragraphs. The remaining sixteen paragraphs call for 
untold quantities of other documenta which, because we do not 


wish to even begin on this long journey, we have not accurately 


counted to this point, But I think it can safely be assumed 


that the total number of documents which are involved here 
probably go close to half «@ million documents. 

Now, in this circumstance, we think that without some 
further particularity on the part of the Trustee that this 
subpoena should be quashed. I know that the theory of the 
Trustee appears to be that the proper practise is to file a 
broadside subpoena asking for unlimited numbers of documents 
and then thereafter say, well, perhaps this is somewhat 
unrealistic, perhaps this is too broad, let us Row negotiate 
in an attempt to trim it down ani weed out the documents vhich 


we really do not need or really may not need. 
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However, as Judge Keech seid in the Continental 
Distillery Corporation case, thst is not the proper procedure. 
If & broad subpoena is filed it should be quashed, and the 
remedy for the perzon seeking the documents is to come back 
tn, if he s0 elects, with a realistic document and begin 
pruning from there. And it is this course which we suggest 
should be followed in this case. 

Now, in the brief which we received from the 
Trustee yesterday, which, I must say, we have not had an 
opportunity to examine et length, there seems to be no 
objection or no dispute to the fact that this is an extremely 
bread subpoene. Rather, the defense is cast upon the grounds 
that it is justified in view of the seriousness cf the 
enterprize of the proceedings which they ere trying to 
investigate. 

However, in view of the competing interests, and 
perhaps that is the most crucial point which we will talk about 
today, we feel that the subpoene should be quashed. Certainly 
the Government is not insensible to the interests which the 
Trustee represents here this morning. We are avare that the 
Ira Haupt Company lost e@ lerge sum of money in the comodity 
markets, We are @iso avare that the creditors, who after all 
are the ones who will really benefit by any recovery in this 


proceeding, have & legitimate interest in attempting to 
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recover as much as possibleon their investments and their losses 
in this case. Hovever, we want to stress that the interests 
of these creditors, be they persons, firms, or corporations, 

as legitimate as those interests may be, are private interests. 
We do not feel, although much is said in the opposition of the 
Trustee, that they are representing public interests, that 
they are in fact doing so. If they allege that they &re 
seeking to vindicate the operation of the commodity exchange 
market, if they feel that they are attempting to vindicate 

the tradings and the dealings on those markets, that is not 
the proper function for them to exercise. The Governnent, 
through the Commodity Exehange Authority, is the personnel 

and the proper authority to do this. | 


Therefore, we feel that in making this evaluation, 


and, after ell, it is a balance that must be struck here 
between the interests of the Trustee in obtaining these 
documents end the interests of the Government in paintaining 
them free from disclosure, contrary to that interest is the 
interest which the Government has alleged here. : 

Nov, these are indeed, and truly the public 
interests. These are the interests in not heving vholesale 
investigations of the Governnent files. | 

Nov, we have cited in our brief a case from the 


Southern District of Nev York, Public Administrator of the 
5 AL s 


Courts of New York against Rogers, in which a@ subpoena, which 
again wes mich nerrower than whet ve sre confronted vith here, 
was attempted against the files of the Office of Alien 
Property of the Department of Justice. It vas, as I say, & 


bread subpoena, calling for 211 documents releting to certain 


categories , not nearly so broad as we have here, but District 


Judge Devson denied it with words which I think bears 
directly upon this proceeding. He said: 

"This motion dees not itemize the documents to 

be examined, but seeks rather to have & general roving 
commission to go through all the records of the Office 

of Alien Property to find cut what statements, affidavits, 
transcripts amd other evidence it may have.” 

Now, we feel here, on the basis of the showing that 
has been meade, that tht is exactly what the Trustee is 
attempting to do. They want 2 roving commission generally to 
go through all the files of the Department of Agriculture. 

Now, there is en important publics policy considera- 
tion against this being done. I am certain that you sre 
familiar with the Kaiser Aluminum case and many other cases 
which we have cited im which they have said internal Govern- 
ment documents mst be maintained in confidence if they are 
to be at all encouraged in the proper functioning of the 


Govermment. If Federal departments are to perform the 
On 


functions they are ontrusted with by Congress they have to 
do them without being in the limelight and scrutiny of everyone 
who may, for one purpose or another, want to examine them. 
Beyond this, there are other interests of a public nature. 
The subpoena, perticularly in paragraphs 17, 18, and 19, 
seeks production of investigaticn reports. These are reports 
meade primarily by the Commodity Exchange Authority and by 
the Office of the Inspector General into matters which the 
Trustee is apparently trying to investigate. Nov, these 
investigation reports were made by Govermment investigators. 
They are based in pert upon information supplied to them in 
confidence by people vho they interviewed. There was no 
compulsion upon these people to furnish information to the 
Government investigators. The Government investigators mist 


depend upon their villingness to supply this information 


voluntarily; and if these people find cut thet the information 


they supplied, which sometimes is no more than speculation 

or surmise, if these people feel that this type of information 
is going to become subject to public disclosure through 
compulsery subpoena process at a later time, then it is 
impossible to conclude that the efficient operation of the 
Office of the Inspector General and the Commodity Exchange 
Authority could smoothly function. So on this basis ve have 


these important policy considerations. 
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I might mention that the very most recent pronounce- 
ment from this court is, of course, the City of Burlington 
against Westinghouse case in which only lest Octcber Judge 


Sirica refused to allow the Westinghouse Corporation access 


to Federel Bureau of Investigation investigation reports. He 


said exactly on the policy I have announced, that we mst 
encourage cooperation with these investigating egencies. 
After ell, they are out trying to uncover viclations of 
Federal law, and we cannot allow them to function if they mst 
do so with everyone looking over their shoulder. 

So he quashed the subpoena sompletely to the extent 
that it attempted to gain investigation reports. This is a 
further indication of these policy considerations. 

Also, as I mentioned, many of these documents ere 
presently being used for investigation of possible viclations 
of Federal law. The Department of Justice presently hes in its 
possession many imvestigation reports prepared by the Office 
of the Inspector General, ani they are using these investiga- 
tion reports as a factual basis to find cut whether or not 
any further violations of Federal lew exist; and we all know 
thet there are criminal prosecutions pending growing out of 
the DeAngelis matter. They are peming in other districts. 
How, there may be, although I am not in a@ position to say 


emphatically on this point one way or another, other such 
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prosecutions. We cannot at this juncture say that the 
Government has completed its use of these investigation 
reports; and as Judge Holtzoff in a very well-rounded opinion 
wrote in the Capitol Vending case ageinst Bobby Baker, there 
ie a well recognized privilege in the Goverment which is 
short of executive privilege. And I might say we have not 

at this juncture, as the record indicates, made a formal 
claim of executive privilege. But there is a privilege which 
exists in the Government that documents which it is using 
for possible investigations of Federal law are not subject to 


production. 


Wow this case, of course, is reported in 55 F.R.D., 


page 510. Now, in my brief review of the opposition of the 
Trustee, I have not found any response to this argument . It 
may be there ani perhaps I didn't see it, but I think it is 
clear that to the extent that the subpoena seeks this type 
of document it must be quashed. . 

There are, however, further public interests 
involved. We have pointed out in our memorandum that many 
of the investigation reports which are sought by the subpoena 
were prepared by the Commodity Exchange Authority for the 
sole purpose or for the principal purpose of referring then 
to the Department of Justice or to other agencies of the 


Department of Agriculture for legal proceedings. Nov, in this 
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circumstance, we think it is clear that at least without e 
further pearticularization of documents on the part of the 
Trustee ve will be unable to determine that these are the 
work product of the attorneys. I don't think there is eny 
question but that the attorneys of the Department of Justice 
are just as mch eligible to claim a work product exemption 
as attorneys in private practice. These are very important 
policy considerations. 

Now, at this point it is impossible to put our 
finger on each and every document amd say this is covered by 
the work product privilege, this is covered by the privilege 
that we are continuing investigations of violations of Federal 
lav, this is covered by the privilege against disclosing 
confidential documents, simply because of the sweeping and 
broadside demamd of this subpoena. However, if in the future 
after this subpoena is quashed, and we are, of course, hopeful 
that it will be quashed, the Trustee files another subpoena 
which vould particularize with detail the documents specifically 
that it was seeking, we would be in a position to base our 
claim cf privilege as to specific documents. 

How, I would like to point out that, although the 
Trustee claims that his subpoena is not that broad, mo where 
in the opposition, agaim, according to my brief reading, is 


there a single authority cited which sustained « subpoens 
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any vhere near the breadth of the present one. ‘The only case 
which comes remotely close to this subpoena is, of course, the 
Westinghouse versus City of Burlington case which was decided 
last year in our Court of Appeals. But in thet case we had 
much different facts and we had mich different circumstances. 
In that case, as I am sure you will recall, there vere many 
electric companies who were being sued by persons who felt 
that there was & conspiracy among the electrical companies or 
at least that they had somehow conspired to violate the anti- 
trust laws in pricing policies. There was a four year statute 
of limitations involved which would heve prevented the 


plaintiffs im those cases from claiming damages beyond the 


four year period of limitations. However, there is also a 
rule which has been adopted in this cireuit that if defendants 
in antitrust proceedings attempt to conceal their conspiracy 
that this has the effect of tolling the running of the statute 
of limitations, Therefore, it was incumbent upon the electrical 
companies, if they could do so, to demonstrate that the 
plaintiffs in that proceeding had knowledge of that conspiracy 
prior to the time that they were involved with there. If 

they could show that knowledge, then the rule as to concealment 
of the conspiracy would evaporate ami that defense would be 
available. 


on that basis s subpoena duces tecun was issued 
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in which the parties sought to find out whether the plaintiffs 
had filed complaints with the Department of Justice. if they 
nad filed these complaints, of course, that could show kmowledg 
or at least constructive knowledge on their part. Now, this 
was & very broad case. It had implications across the country. 
There vere hundreds of suits filed growing out of these anti- 
trust violations. In fact, the proceeding was so broad and 

so many judges were involved that meetings were held around 
the country by these judges to consult on the proper means 

of handling this litigation, and the Judicial Conference 
created @ special committee to uniformly handle the problems 
of discovery. And our Court of Appeals in that case, although 
not omering production of any documents, said that the case 
should be remanded to the District Court to determine vhether 
or not the subpoena was so burdensome and 50 oppressive that 
it could not be granted on even @ limited basis. But there, 

as I say, even that subpoena was much less broad than the 

one ve are involved vith here. 

Now, an important point in this case and one which 
we haven't mentioned up until this point is that there are 
alternative means whereby the Trustee can obtain the 
information he now seeks from the Secretary of Agriculture. 

I say this is very important because of the primary question 


here, which is to strike a balance between the private 
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interests of the Trustees as opposed to the public interests 
of the Government. The cases which we heve cited in our 
memorandum, and I won't go through them all again, stand 

for the proposition that where &® party has access to documents 
from alternative means there is no need to burden, annoy, or 
oppress a disinterested witness with the production of all 

of these documents. Now, there is pending Litigation between 


certain partners of Ira Haupt against defendants who they 


claim occasioned the losses of the Bankrupt on the commodity 


exthanges. Now, I would assume that, since they have been 
named as defemiants, they are identified there with reascnable 
particularity, Now, it seems only reasonable that before 
the Government is burdened vith an unlimited demand for 
discovery that an effort should be made to depose these 
individuals and obtain from them all of this information 
from their own files. Mr. Caldwell's affidevit contains @ 
paragraph saying that certain of these traders vho are 
suspected in general terms of having occasioned the Bankrupt 's 
lesses have stated thet they recognize that their files are 
available for this type of examination and that one such 
individual has volunteered information to the Trustee. 

Nov, we Go not feel that on this basis, in view 
of the important public policy considerations involved, 


that there is any need for & showlown on the questions of 
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the confidentiality. of Government documents or the importance 
of the Government records to the Government requiring any 
sort of a showlown on that until the Trustee has demonstrated 
to this court that it hes exhausted these alternative means. 
Nov, the Trustee, of course, cannot deny that these siternative 
means are available. What he says, however, is that it would 
be mich more inconvenient and mich more costly and much less 
efficient from their standpoint to obtain the documents from 
those sources. 

In the first sentence of the opposition which 
they have filed they have characterized our present motion 
as an attempt "to ring down a curtain of silence to mask one 
of the greatest disasters ever to cecur on the commodity 


futures markets.” Well, of course, this just isn’t so. I 


am certain that the Trustee is not prepared to represent 


here today that if this subpoena is quashed that he will 
4iumediately cease all efforts to obtain the information he 
needs, that he will meke no efforts to obtain these documents 
from other sources, and that all of the litigants in New 
York will immediately come to terms and that there will be 
no further proceedings. Of course not. If this subpoene 

is quashed, the Trustee will do vhat he should have done in 
the first place, ani that is to go directly to the files of 


the persons who ere accused or suspected of having occasioned 
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these losses and get this information from them. on that 
basis it makes no sense at all to say that these documents must 
be produced from the Government or ve will ring down @ curtain 


of silence. 


Nov, again on this, the Trustee parades a list of 


horribles, that if it is required to do this, it will have 

to subpoena thousands of firmus, thousands of persons; it will 
have to go out in ever-expanding circles, getting first the 
names of the brokers, then the names of the customers, and 

so forth. However, they predicate this argument on the idea 
that, in order to make a judgment upon which the Trustee can 
proceed, he must have the reports of ali of the traders on the 
commodity markets during the period in question. I an 
certain there are huge numbers of traders thet would be 
involved. But it is admitted that the vast majority of 
these traders are wholly imocent of any vwrongioing, are 
wholly innocent of in any way of afcting the Bankrupt or 
causing the Bankrupt any damage whatsoever. They ars 
attempting in the first three paragraphs of this subpoens 

to obtain these reports from the Government, They want all 
of the reports filed by all of the traders on the commodity 
exchanges for a four year period, even though tyey know 

that the vast majority of the people who file these reports 
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are completely innocent of any wrongdoing. 

Now, it is the Government's position that production 
of these reports as to the people who have absolutely no 
direct connection with this proceeding is just unthinkeble. 

It 48 unthinkable that they should have their business 
transactions, their trade secrets, and all of this other 
information which the law required them to file with the 
Department of Agriculture, but which under Section 8 of the 
Commodity Exchange Act they filed with the understanding and 
the supposed knowledge that this information would be maintained 
in confidence, that these people should have all of their 
secrets exposed simply, I say, to serve the interests of the 
Trustee when, as I have said, he can go to the people directly 
and get this information himself. 


Now, there is another point that I think should 


be mentioned. The Trustee is attempting to make discovery 
in one fell swoop, but you do not eat an apple by swallowing 
4t whole. You take one bite at atime. Mow, the Trustee 

im his opposition, amd I would assume this has been his 
position up to now, at least, indicates that his attorneys, 
his special counsel, have been instructed to advise him 
whether or not there is a basis for a suit against any 
individuals. ‘They recognize that the answer to this question 


might be yes or it might be no. But I would suggest that 
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they should take it one step at a time. They should first 


go to the files and records of the firms they have accused of 
occasioning the Bankrupt's losses. Now, they can tell from | 
those files and records if they get them for the same four- 
year period they apperently seek here, whether or not there 
was any unusual activity, whether or rot there was any unusual 
posture during the critical period from the preceding periods 
during which those persons engaged in market activity. Now 
if there isn't, I would assume that would be the end of the 
inquiry. If there is, perheps it would be necessary for the 
Trustee to proceed to the next step. But why at this juncture 
should all of these innocent traders have their business 
transactions and trade secrets exposed in one fell swoop 

when there is no reason to suspect that it will be necessary 
at ell or thet it vould serve eny particular precticable or 
useful purpose. 

I don't want to take too much time on this, but the 
points I have been trying to make are, ome, that the subpoens 
as it is drefted is unconscionably broad and that under the 
decision of Judge Keech in Continental Distillery Corporation 
4t 18 too broad on its face ani that it should be quashed. 

Also, we have indicated that it is burdensome ani 
oppressive, The affidavits which Nr. Caldwell and Nr. Conion 


have filed in this proceeding indicate the great steps ani 
- 83 ~ 


the great length that the Department of Agriculture would 
have to go to to respond to this subpoena. This is not 
rebutted by the Trustee , at least in so far as I have seen 
in their opposition. They say, well, yes, it may be 
aifficult, but it is justifled because. However, I don't 
think that that is an answer to the question, since it doesn't 
challenge the great amount of time ani the great expense 

that it would put the Department of Agriculture. The fact 
that they have offered to go to these different cities arount 
the country and examine these documents, vhile it may be of 
some use, is really not an answer to the question, because 
the Department of Agriculture would have to examine them ali 
first for privileged matter. Certainly, we would not be 
expected, and I am sure no one would require the Department 


of Agriculture to simply hand the Trustee the keys to his 


file room and say help yourself. Certainly not. We would 
have to supervise this examination. We would have to 
exauine it first, and the burden would still be there. 
Now, on the matter of expense. We have stated 
in our affidavit that this would run into thousands of 
dollars, Mr. Caldwell has estimated that, even to make 
&@ limited examination, it would run approximately $35,500. 
Mr. Condon, whe has a great many of these investigation 


reports plus all of this beck-up materiel which. makes an 
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investigation report, reports of interviews, internal 
memoranda, letters from one member of the Inspector General's 
Office to another member of the Inspector General's office, 
has estimated that to compile and to comply with the subdpoens 
as to all of those documents would take approximately ten to 
fifteen thousand dollars. wow, I do not see, although it 
may be there, in the opposition of the Trustee any offer to 
pay for this expense. I would assume, however, that they 
don't expect the taxpayer to underwrite this burden. 
Certainly, the Government should not have to go to the expense 
of thirteen to eighteen thousand doliars juat to satisfy 
the interests of the creditors of the Bankrupt in this 
proceeding. 3 
So that we have shown, I think, that the subpoena 
4s not only broad and burdensome and oppressive but that there 
is Ro good cause. Now, on the good cause point, I euphasize 
that there we must strike a balance. We must strike a 
balance between the need of the Trustee ani the injury to the 
Government. And we think for the reasons thet I have mentioned 
that the balance is all in favor of the Goverment, particularly 
when the Trustee has not attempted to take this discovery 
im small bites in the main bankruptcy proceeding in Hew York. 
Finally, we have seid that many of these documents 


are in use; and umier Judge Holtsoff's unequivocal ruling in 
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the Bobby Boker case, these are inmune from discovery while 
the Government is using then. 

Finally, ve have seid that many of these documents 
are umoubtedly covered by the work product privilege for 
Governnent attorneys. 

Turning then to the statutory privilege which we say 
precludes the production of these documents, Your Honor has 
Ro doubt noted that we have argued that under Section 8 of 
the Commodity Exchange fct these documents are not subject to 
production. The Trustee has relied slmost exclusively upon 
the case of Rosee against the Board of Trade of City of 
Chicago, which was a decision of the court for the Northern 
District of Illinois in 1965. 

Now, in that case the court held that Section 8, 
while it did render these documents confidential as far as 
the Secretary was concerned in making voluntary disclosure, 
4t did not prevent them from being disclosed pursuant to 
court order. Im other words, the court there held that, 
reading Section 6, he was of the opinion that vhile the 
Secretary might not be able to voluntarily disclose then, 
nevertheless, a court could compel their disclosure and give 
a protective order which would prevent any damage which might 
result from the production. 


Now, the Government disagrees with thet construction. 
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In the Rosee case, the matter of the subpoena came up, as 
subpoenas often do, in a very hurried stmosphere; ard we vere 
not able to make a full presentation before the court in thet: 
case. We were unable to develop as we have done in this 
proceeding the history of the Commodity Exchange Act, tracing 
the Grain Futures Act, its reenactment as the Commodity 
Exchange Act and its 1947 emeniment. We were not able to make 
@ full presentation as to the rule im this district, that 
such documents are not subject to production. i 

Again, I do not notice in the Trustee's brief any 
opposition to our contention that the decision of the Northern 
District of Illinois is in complete conflict with the rule 
announced in this district by JudgeYoungdahi itn the case of 
Maddox against Wright, which is cited in 105 Fed. Supplement, 
page 400. | 

Nov, in this case, Judge Youngiahl was faced with 
@ demand for production of an income tax return. Wor, the 
section which prohibits income tax returns from disclosure 
is substantially similar to the one involved here which makes 
confidential reports and other information received in 
confidence by the Department of Agriculture. In thet ease 
Judge Youngiahl quoted with approval a decision by Chief 
Judge Jones of the U. S. Distriet Court for the Northern 


District of Ohio, im the case of O'Connell v. Olsen, et al. 
= oy = : 


Judge Jones said in that case; 
"such a niing" -- excuse me, let me back up for 
a@ moment. 

"Tmitl such provisicn is made, this section of the 
court has been and is of the opinion that such returns” 
income tax returns -- "are, in private civil actions, 
confidential ¢nformation between the taxpayer and the 
Goverment and should not be open to inspection under 
Rule 35, Federal Rules of Civil Prosedure." 

About this statement Judge Youngdehl said: 

“TY an in accord with the doctrine expressed in this 
statenent. It is my conviction that until Congress 


declares otherwise to require the production of income 


tax returns ip private civil actions would open the door 


to inmumerable abuses." 

This then is the conflict. In the Rosee case the 
court said: "Since Congress did not say that these documents 
will not be available under the Federal rules, I will assume 
that they are.” Judge Youngdahl, on the other hand, said: 
"ginee Congress has not said that they are producible under 
the Federal rules, I hold that they are not." 

So that ve get to the construction which is placed 
upor this prinsiple in this district; ani, after all, since 

=~ = 


ve are in this district, I suggest that it 1s Judge Youngfehl's 


decision which should prevail. 

Now this, of course, ts mot the only decision in 
this circuit. I referred & moment ego te the Continental 
Distilling Corporation case, in which Judge Keech ves faced 
with the demand for documents from the Alcohol tobasso Tax 
Division of the Internal Revenue Service. In there he made 
the following statement; | 

"x further hold that many of the matters exbraced 

are legelly immune from subpoene or motion to produce 
as privileged or confidential such as the departmental 
interoffice memoranda or the formila of plaintife's 
competitors, trade secrets required to be made available 
to the Goversment, but subject to protection es against 
others.” oe 

That is exactly what we have here. We are dealing 
with reports ant documents vhich are required to be usde 
available to the Govertment, but which are subject to 
protection against others. Both of these cases say that if 
you are dealing vith a section which authorizes er makes 
documents confidential, unless that section says that they 
are subject to production unter tho Federal rules, they are 
mot, So to this extent ve feel that the Resse ease conflicts 


with the lew eas it is now in this district, 
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Also, however, the court in the Rosee case was not 
presented with ani did mot take into account the fact that 
the administrative interpretation of Section 8 of the Commodity 
Exchange Act has been retified and approved not once but 
twice by Congress, when the Grain Futures Act was reenacted 
iuto the Commodity Exchange Act many, many years ago, the 
interpretation of Section 8 by the Department of Agriculture 
was specifically breught to the attention of Congress. We 
have set out in our memoranta footactes to the legislative 
history cf the Commodity Exchange Act, indicating that Congress 
was fully aware that the Department of Agriculture construed 
‘Section 8 of the Commodity Exchange Act to make confidential 
documents received which would disclose the trade secrets 
business transactions of traders on the commodity exchanges. 


Notwithstanding ami in recognition of this administretive 


interpretation, Congress reenacted and mate the Grein Futures 
Act the Commodity Exchange Act, leaving intact Section 8. 
Similarly, in 1947 when &@ subpoena duces tecum was 
served by Congress upon then Secretary Anderson, & response 
was made by the Department of Agriculture in accordance with 
our consistent interpretation of more than thirty years, we 
cannot preduse. We construe Section & to mean that if ve 
must make this disclosure, as you have requested here, we 


would have to make public disclosure of the information 
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This informetion is iumune from production. 

Now Congress, ip spparent acceptence of that 
position, psseed the 1947 amendment which authorized him to 
make this production and which corrected the problem at least 
in so far eas he had it et that point. The 1947 emoninent 
therefore, constitutes a second recognition by Congress of 
the administretive interpretation. ; 

Now, ve heve cited the Alien case in cur aomneentes 
ani in the Allen case you will find the Shepiro ani the 
Holstein cases, ell for the proposition, ani this is very 
important, that vhenever Congress is apprised of an 
administrative interpretation and when it reenacts legislation 
continuing, in effect, a section as it previously was, it is 
asswaed to have incorporeted and accepted that interpretation 


into the statute, ent that interpretation thereafter has the 


effect and force of law. : 

Wow, that 1s the situation exactly what ve have 
here. I sey, hovever, this matter was not presented to the 
court in the Rosee case largely because of the tine ant 
logistic problems that were involved. In eny event, we think 
that all of these considerations militate strongly against 
producing this information in this case. 7 

But beyond all of these considerations, even if we 


vere to give full veight to the Rosee case, even if ve vere te 
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ignore the fact that it conflicts with the decision of Judge 
Youngdahl in Maddox against Wright, or even if we were to 
ignore the fact that it flies in the face of the legislative 
history, there is nothing in the Rosee case which vould 
support the subpoena in this case. It is as different as 
Right and day. 


Pirst of ail, in the Rosee case, the subpoena, it was 


actually & very narrow subpoena. It related, as I recall, only 
to one future commission's merchant on the exchange and 
several other people who were parties to the litigation. 

here was a suit by Rosee which included as defendants two 
employees of the Department of Agricuiture. They vere named 
as defendants. Now, the court said, the documents written 

by these employees, or prepared under their supervision, are 

no where else but in the files of the Department of Agricuiture; 
andi I am unvilling to allow the Secretary of Agriculture to 
drew a cloak of secrecy over the acts of his subordinates. So 
I as going to require the Secretary of Agriculture to produce 
all decuments, or documents within certain limits, he went 
into it at great length; ami you will notice by @ reading 

of the epinion that they didn't get all what they asked for, 
that he limited the production to documents prepared by these 
employees. He also said, however, in there that as to many 


other documents there was absolutely no showing ef geed 
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cause, although there was @ mush greater showing than there is 
in this instance for production of other documents which he 
termed privileged. These included intraagency memorenda in 
matters which are all intertwined with the subpoens we have 
involved here. | 

Furthermore, as I have said, in the Rosee case 
we were dealing with a very narrow demand for documents. Here 
the Trustee 1s asking for the reports filed by ail traders 
for a four-year period’. There they were asking for only one 
future commission merchant's and other parties who vere 
parties to the litigation. 

In this case, of course, in the opposition which 
we received, ami as I have mentioned previously, we have not 
had an opportunity to digest it, there are suggestions of 
involvement, very vague suggestions, as to involvement on the 
part of the members of the New York Produce Exchange and there 
are even insinuations that individuals within the Commodity 
Exchange Authority itself might be potential defendants in a 
legal action. Beyond insinuations, Ro one hes memed names, 
much less has there deen any identification tamtemount to 
naming them in @ lawsuit, sueh as there was in the Rosee case. 

However, the besic point which ve mist keep coming 
peck to in & consideration of this subpoena is the fact that 


this is, es Judge Davsen said, just em attempt te have & 
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roving commission, to go through all the files of the 
Department of Agriculture. Essentially, as I have said, this 
subpoenas wants everything we have got; and we don't even know 
what we have got. And I do not believe om the showing that 
has been made or the showing that can be made that we should 
be required to respond to this subpoena. It is not only 
burdensome anid oppressive, it not only seeks the production 
of confidential documents, not only documents which we are 
presently using, but which may not be at all necessary to 
the Trustee at this point. The Trustee will really not even 
Xmow whether they are necessary until he goes out and exanines 
the files end records of the persons he suspects to have 
occasioned their losses. 


I have taken too much time on this already. So I 


will sonciude. 

It is our judgment that this subpoena must be 
quashed, that the Trustee should be admonished to seek these 
documents from other sources that are available; and if he 
rums into trouble ami them if he can state his subpoena with 
greater particularity, he ean come back to us. 

Thank you for the courtesy. 

THE REFEREE: Yes, sir. 


~ oh = 


MR, LOBELL: May it please the Court, before the 


pastes directs his attention to the Governnent’s arguments, 
I think there are first a few things that need olearing up. 

Number one, reference has constantly been ate by 
the Government to the litigation that is pending in New York. 
At this point, I think it should be noted, as is pointed out 
in the order of appointment which is attached te the memorandum 
that the Trustee has submitted, thet the Trustes is in no 
vay involved with the litigation in New York. In fect, Your 
Honor, that litigation was instituted on behalf of some of 

‘the limited partners of Ira Haupt & Co., who after two appeals 
were decided were permitted to continus this Litigation in 8 
derivative nature in the absence of the Trustee's decision 
under the case of Meyer versus Fleming &s to whether or not 
te intervene. The defendants named in that case SY the 

New York Produce Exchange, the New York Produce Exchange 
Clearing Association, Merrill lLyach, Pierce, yenner & Smith, 
Incorporated, Bunge Corporation, and as nominal defentants, 
Ire Haupt & Co. and Morton Kamerman. : 

The Trustee is mot involved eR oo in fact, 
one of the reasons that the firm of Weil, Gotshai k Manges 
was appointed as special counsel to the Trustee was to 
investigate the facts and circumstances umerlying that case 


ani deteraine vhether or aot the Trustes should in fast 
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take over that case. 

Nov, in that sense, another thing mst be noted. 
That case only named ea few imiividuals. The Government tells 
us to go to the parties who were involved ani get the 
documents. 

Mamber one, being & 21(a) proceeding, of course, 
4% must be pointed out thet no parties are involved, and that 
@ 21(a) proceeding is to investigate into the acts, sonduct, ang 
property of the bankrupt and the essential determination is 
whether or not the person who is called for examination 
possesses information concerning the acts, comliust, or property 


of the benkrupt. 
| As ve vill show lster on, & potential cause of 
action is certainly a property of the bankrupt, ami that is 
what the Trustee is investigating. 
Mere important, however, is the fact that the 


Government keeps referring to a cause of action which ve 
may have. That is not the question, Your Honor. We have & 
cause of action. The question is against whom. And thet is 
why ve can't go to the four people who are named in the 
Kiebenow case, desause they are not necessarily the only 
persons involved. As we will shev, this was the greatest 
Gebdecie that had ever occurred in commodity futures treading 


a Oe EO ree Ilr a peried of less 


than seven days the instant Bankrupt lost twenty million 


dollare in cottonseed o11 and soybean ofl] futures trading. 


These warkets under the Commodity and Exchange Act are 


required to be reguiated by the contract markets themselves 
and supervisory authority by the Department of Agriculture. 

There 13 authority, as we will show, for the 
proposition that a party vho has been injured by @ failure 
of &@ person to properly exercise regulatory responsibility has 
& cause of action. 

The question, then, is not whether there is 2 
cause of action, but against vhom; amd when we discuss the 
subpoena, we will see that the subpoena seeks documents to 
emable the Trustee to determine who profited, who lost, who 
got the twenty million dollars that Haupt put im the last 
seven days, and whether or not those people should name in a 
cause of action and also whether the contract markets themselves 
should be inciuded in & cause of action. 

Another thing that is very significant, which we 
will just advert to at this point and elaborate upon further, 
is that there are no trade secrets involved in this case. All 
the trade which the Tmustee is seeking information about 
has been closed. They have been closed for @ period of tvo 
years; and as will be demonstrated, what Congress an 


concerned about in prohibiting disclosure of confidential 
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information was competitive advantage, as it has been vith 
many other statutes, sush es antitrust laws. There is Ro 
competitive advantage here. The Trustee can't trade or profit 
by knowing these transactions, nor can anyone else. 

However, to get to the Government's contentions 
themselves, the Government is painting here with ea broad brush 
this subpoena in an attempt to confuse three narrow issues 
which the Government raises in its own memoraniun. 

Number one, is the subpoena so bread and oppressive 
that it mst be quashed? 

Namber two, has the Trustee shown good cause? 

And, number three, are these dcowasnts which the 
Trustee seeks prohibited from disclosure by the Secretary of 


Agriculture pursuant to Section 8 of the Commodity ezchange 


Act? 

The policy considerations which the Goverauent 
Praises are very significant, but they have no importance here. 
A formal claim of privilege has not been raised by the 
Goverment, What we are dealing with is whether or not they 
are prohibited by statute from the production; amd as will be 
shown, taey are not. 

Mov, for the purpose of demonstrating that the 
Trustee is hardly seeking & "roving comission” isto the 
EE Sn a OS ae eer 


out 
necessary to give some backgroumi of the affatr/of which the 


subpoena arises “nd also to describe the subpoena which no one 
has seemed to take time to do yet. | 

On November 20, 1963, the New York Produce Exchange 
on which cottonseed o11 futures are traded suspended trading 
in cottonseed o11, and the position of Ira Haupt, which was 
holding that for Timo DeAngelis at that time, was closed out. 
At the same time, on that day, the position of Hanpt for 
DeAngelis in soybean oil on the Chicago Board of Trade was 
liquideted. 

As @ resuit of these actions and as a result of 
the decline in the prior weeks starting November 15th in 
prices in cottonseed 011 and soybean o11 futures, Ira Haupt 
& Co. on behalf of Tino DeAngelis lost twenty million doliars. 
This money vas paid to the shorts yhe hed profited om the 
Plunging futures prices. There is nothing improper about 
this, Your Honor, That is the rules of the exchange. The 
money was paid in by Haupt, as it was required to do; and it 
was peia to those who had profited on the downward prices. 

Now, to unferstant this, we have to go back to sone 
extent to the begining of 1963. At that time, it appears, 
treding in cottonseed 011 hit fantastic proportions. in 
terms of volume, never defore in the history ef that market 


had the volume bees as it was during that year. Testimony 
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which the Trustees hee elicited in 21(a) examinations of 


officials of the Produce Exchange indicated that they considered 


thet market to be the most unique, the most unusual, in fact, 
the most {insane market that had ever been in the history of 

the New York Produce Exchange. The reason for this, it appears, 
was Tino DeAngelis. 

As Your Honor may know by now, Tino DeAngelis vaz 
involved in what has been colloquially referred to as the 
great saled of] syinile. This ‘:nvolved both the disappearance 
of phantom o11 and his activities on the commodity futures 
market, It is the latter with which we are concerned here 
today. 

Tino DeAngelis did so mich trading that at one time 
in 1963 Mr. DeAngelis had 8,153 long cottonseed oil contrasts. 
This represented 71 percent of the long open interest. At 
the same time his holdings in seybean oil at the Chicago Board 
of Trate, which is a far broader market, I may say, vere 
approximately 8,000 contracts representing 25 percent of the 
epen interest. Your Honor, this is without precedent in the 
ammals of those exchanges; and as demonstrated by the testimony 
that was also elicited by the Trustee, it was feared that a 
corter was cecurring or & manipulation. In fact, as one of 


the witnesses testified to, that was the basis upon which 


the Commodity Exchange Authority officials suggested or 
- 100 - 


recommended that the market be closed on November 1s, 1903, 
November 15, 1963, and November 18, 19635. It appears at that 
time after prices had declined the Cosmodity gxehange Authority, 
which is charged with exercising regulatory responsibility over 
the operation of these contract markets, became very concerned, 
go concerned, in fact, that they kept calling the officials 

of the Produce Exchange to find out what the Produce Exchange 


was doing. The Produce Exchange, it seemed, at first did not 


heed the recommenmiation of the Authority to close the market 
but waited until the 20th, On the 20th, it may be noted, 

the price was four cents lower or two cents lower than it had 
been on the lith. That cost us twenty million dollars. 

In addition, however, to the unprecedented volume 
which was happening at that time, there are other indications 
that something was wrong with the market. Included among 
this were increase in warehouse capacity, more deliveries of 
oil, concentration of position in the hands of few interests, 
as again is indicated by the testimony that is summarized in 
the affidavit submitted on behalf of the Trustee and attached 
to the memorandum of authorities submitted on behalf of the 
Trustee. Indeed, an official of the Produce Exchange testified 
that there was & manipulation that had occurred during that 
year. 


Mow, starting on Paiday, November 15th, as has 
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deen mentioned, the price of cottonseed oi] and sogbean oil 
began to decline. Short selling intensified. This drove 


down the price. There is Ro spparent reason vhy this happened 


or, at least, no satisfactory explanation has been given yet. 
DeAngelis as the long had to pay the shorts who were profiting; 
and Haupt, complying with the rules of the Exchange and acting 
as DeAngelis's breker, as indeed it had since May 1965, had to 
pay the Exchange; and the Exchange distributed it to the 
shorts. Haupt had no cheice. The rules provide that if the 
customer can't pay when a price declines and you are & holder 
of the long position the broker must pay; ami Haupt peid. 
Thus, on Momiay, November 18th, short selling intensified. 
Cottonseed o11 ami soybean o11 went dowm one cent a pound and 
Allied's losses for the day amounted to ten million dollars 
which Haupt paid. Again on the 18th soybean 01] was hammered 
dows one cent in an unprecedented frenzy of trading amounting 
to 13,000 contracts, which is three times the previous daily 
volume, record volume. Cottonseed o11 was down a quarter of 
&@ cent because of & special rule imposed by the Produse 
Exchange, amd Haupt again peid nine million dollars. 

Ou the 20th, finally, the Exchange was closed. The 
price at which it was clesed left Allied's brekers with a tvo 
cent per pound loss. 


The basis for this 21(a) examination pursuant to 
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which the subpoene has been isaed is clear. Haupt's losses 
arise from trading on a regulated commodity exchange. The 
contract markets, as is pointed out in the Governm nt's own 
brief, are charged with the duty of reghating those “SS 

Section 5d of the Commodity Exchange Act provides 
that a contract marke} designation as a contract market may be 
revoked by the Secretary sf Agriculture if the exchange fails 
to prohibit mandtpulation and cornering. 

On the basis of the facts ani the testimony received 
by the Trustee, it is clear that a manipulation or cormer vas 


effected during 1963; or at least if not conclusively 


demonstrated, seriously significant questions are raised to 


make inquiry proper. This is because there is authority for 
the proposition that a person who has sustained injury es a 
result of a failure of & federally regulated exchange to 
properly regulate its market may have or does have & cause of 
action against that exchange. That is very significant, as 
will be shown when ve discuss the records sought from the 
Department of Agriculture here. 

The cases upon which the Trustee relies for this 
proposition are Baird v. Pranklin and Pettit v. American 
Stock Exchange, which are cited in the Trustee's memoreniun. 
Baird v. Franklin, which is cited in the Trustee's memorandum 


on page 9, involved the defalcation of Richard Whitney, who 
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was at that time treasurer cf the Nev York Stock Exchange 

ani of the New York Yacht Club. The case held, in effect, 
that when the Mew York Stock Exchange first found cut sbout 
itr. Whitney's embezslewent ami failed to suspend him when he 
did it again, the person from whom the embezzlement took place 
the secomi time had a cause of action against the Exchange 
because they failed to comply with their respousibility under 
the Securities and Exchange Act to properly regulate their 
market. 

The same holding is in Pettit v. American Stosk 
exchange, which involved the embezzlement of Lovell Birrell 
4m Swan-Finch 011 Company, also cited on page 9 of the 
Trustee's memoramium. The proposition, hovever, is clear. 

A person who is injured when & federally regulated exchange 
fails to discharge its statutory responsibility to regulate 
has & cause of action. 

bo there is no question thet the Trustee has & 
cause of action. The only question is against whom? Ani I 
say that because there is another element here. We have 
mentioned that the prices om Novenber 15th started downward 
for no spparent reason. As is also reecegnized, Section & 
of the Clayton Aet gives 8 cause of action for treble damages 
im favor of anyones who is injured ty reason of & violation 


of the antitrust laws. A “dewnverd manipalation,” Your 
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Honor, would be the violation of the antitrust laws. The 
important question is, Who engaged in it? And this, as will 
be shown, can omly be ascertained from an investigation of 


the records of the Department of Agriculture. This is the 


only place in the United States where all records relevant to 


trading on the commodity exchanges, ami I should note at 

this point that there are only two commodity exchanges 

ineived or two contract marksts involved, or two commodities 

involved, primarily, soybean o11 ond cottonseed o1}. As will 

be shown again by regulations issued pursuant to the Commodity 

Exchange Act, traders, futures commission merchants, and 

clearing menbers of comtrect markets must file dsily reports 

indicating their positions and their trades once they reach 

a certain what is called “reportable position,” which is a 

large trader position; amd only by inspecting these records 

can it be determined who emgaged, if indeed there van & 

downwerd manipulation om the exchange starting the 15th, 

amd only then can it be determined whether or not the 

exchanges properly exercised their regulatory responsibility. 
There is also authority for the proposition, however, 

that when a contrast market ami officials of the Government 

conspired to injure @ party, @ cause of action is vested. 

We have not gone into this in detail other than to state 


that a cause of action would exist, because all of the details 
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behind it are not available to the Trustee yet. This would 
be the only area where the Trustee would be looking to see 
if @ cause of action does in fact exist. Im the others, it 
clearly exists. We are only trying to find out vho hurt us. 
how, the Goverment hes, as was mentioned, painted 
the subpoena vith s very broad brush; and in so doing, Ro 
doubt, has somewhat confused what the subpoena calls for. 

At this point we would like to briefly discuss what 
we Sre asking for. 

Paragraphs 1, 2, ami 5 of the subpoens call for 
the cdaily reports vhich are filed wih the Comnodity Exchange 
Authority. 

THE REFERER: Excuse me just a mimite. I don't 
have a copy of the subpoena. Does that cover the same items 
gs you had attached to your petition? 

MR. LOBRLL: Yes, it does. 

THE REFEREE: Very veil. 

MR. LOBELL: Paragraphs 1, 2, ami > of the subpoena 
call for the daily reports filed with the Commodity exchange 
Authority by traders, futures commission merchants and 
clearing members of the contract markets involved. These 
reports, as the Government itself has pointed cut, comprise 
the overwhelming percentage cf the documents whose production 


4s sought. The reports indicate daily trades in positions 
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in specified commodities and are filed for the purpose of 


enabling the Secretary of Agriculture or the Commodity 


Exchange Authority to ascertain the manner in which trading 
upon contract markets is being conducted amd whether the 
requirements of the Act are being complied with. This is the 
same thing that the Trustee is seeking to ascertain. It is 
only through an examination of these reports that the Trustee 
can determine trading pattergs on the exchanges during the 
crucial periods and whether the persons, firusz, and organize- 
tions vho are suspected or who may have caused injury to the 
Bankrupt did in fact do so. 

As far as persons suspected of causing injury to 
the Banirupt, I should at this point also note that nese 
cannot be identified at this time with any particularity. They 
may in fact be anyone who is treading on the exchange who 
engaged tn short selling. The reports, since they are only 
filed by what is referred to in the Government's vernacular 
as large traders, can involve anyone there who could have 
injured the Bankrupt, who could have engaged in & conspiracy. 
We don't know who they are. : 

THE REFEREE: Do you know whether or not there was 
& conspiracy? : 

MR. LOBEIL: As far as the conspiratorial natures 


of it are concerned, the only besis for assuming that there was 
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&@ conspiracy at this point was that the prices were driven 
down and that there was Ro apparent reason for it. Allisd, 
Heupt's customer, was the only long in the market at that 
time, it must be remembered. There was nobody else holding 
the long position. Allied was the only long. Everyone else 
was short in the market, When the market started to fall 
on the 15th, of course, it was due to the action of the 
shorts in engaging in further short selling. Who did this 
we don't know or exactly how they did it ve don't knov. 
This can only be determined from an examination of the records 
which are sought here, namely, the daily trades end 
positions. 

THE REFEREE: But could not it have happened in the 
normal course of events without any conspiracy end without 
deing & malicious act on somebody's part? 


MR. LOBELL: Ordinarily, yes, you cam have a fall 


4m the market without malice cr in the ordinary course. 
According to the testimony which the Trustee has elicited 

im 21(a) examinations, however, there was no basis for ali 

of @ sudden just everybody selling short. ‘There was just 

no reason fcr it. If you had good business reasons for it, 
4t would be one thing. Tino DeAngelis, it mist be remembered, 
at least since September 1965, had the same position in the 


market that he had as of Movember 14, 1965. Why @11 Of & sussen 
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everyone on November 15, 1963, decides to sell short is not 
clear, There was no business reason for it. Testimony has 
conclusively established that. ‘There was no change in the 
market at that time to give rise or basis for good business 
judgment of heavy short selling. There vas some reason for 
it. i 

Now, one other thing should be noted. the Commodity 
Exchange Authority, as far as these records are Sonsaraede 
which, as I say, are the largest bulk of the records sought 
here, is the only place in the United States at which all 
reports of the three classes of persons who are required to 
file reports are centrally located. The Act or regulations 
pursuant to the ‘ct require traders to file, futures commission 
merchants, which we more than likely Imow as Sroka and 
clearing members of contract markets to file. Yor the 
Trustee to go out and look for the records of every clearing 
member, every futures commission merchant, and every trader, 
and he doesn't even know who they are, would be an impossible 
task, a task not only involving an expenditure of totally 
staggering sums of money but a task involving a consumption 
of time by which an investigation if it ever did complete it 


I dare say the statute of limitations would have run @ long 
time ago. The Government has them all together. | 


Paragraph 4 of the subpoena relates to investigations 
- 109 - 


undertaken by the Secretary pursuant to authority granted 

in the Act regarding market con%tions. As noted in the 
frustee's brief, I don't think,the Secretary has agreed to 
produce some documents; and I think at one of the conferences 
with the Government ve had indicated what ve neant by this 
paregreph vas only documents of a public natures and I don’t 
think there is any objection to producing those documents in 
so far as they do cail for published reports. 

Paregrayh 6 of the subpoena relates to investigations 
of the operations of the Chicago Board of Trade ani the Nev 
York Produce Exchange pursuant to the authority contained in 
Section 8 of the Act. Specifically mentioned in that paragraph 
are investigations directed at failures to regulate. 
Obviously, any such documents are highly significant and would 
be crucial to the Trustee's determination of whether causes 
of section lie against the Produce Exchange ant the Board of 
Trede. The only dasis for refusing to disclose them would be 
if they were prohibited from disclosure which, 45 ve will 
show, is not the case here. 

Pavegraphs & and 9 of the subpoena call for 
documents relating to information on the cemodities 
lavelved which was commaieated during the year 1965 by 
the Secretary or any of the officials of the Department of 


Agriculture to the Board of Trade ani the Produce Exchange. 
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This, Your Honor, is very signifisant. One of the exceptions 
to the Act whish we will discuss later on authorizes the 
Secretary tc comrunisate information te the proper committee 
of the contract market charged with reguisting the xsrket in 
an attempt to enable it to sxercise its regulatory authsrity. 
Crucial tc the Trustee is the determination of whether or not 
the Secretary, 1n fact, communicated any information to the 
contract markets involved, because it is only in such light 
that their exercise of regulatory responsibility can be 


properiy determined. 


At this point it should be mentioned that on 


November l4th, testimony has it, the Commodity Exchange 
Authority at the request of the Produce Exchange did furnish 
the Produce Exchange with a list of all outstending positions. 
The market was hectic during the entire year, aot just 
November, and testimony given by the Produse Exchange officials 
say that prior thereto they had requested these positions from 
the Department of Agriculture as Commodity Exchange Authority, 
and such request was refused. This is very significant not 
only to show the involvement of the Department of Agriculture 
-in this effair but to enable the Trustee to determine whether 
regulatory responsibility was properly discharged in the light 
of the information available to the contrast markets. 


Paragraph 11 of the subpoena calls for documents 
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relating to commnications in the year 19635 between officials 


of the Department ami persons trading in the commodities 
tmvolved with respect to such commodities. As with commnica- 
tions to the contract markets, these documenta are essential 
to a determination of whether any person acted improperly 

on the basis of information which was peculiar or special to 
them. 

Paregraphs 12 and 13 of the subpoene call for 
documents including investigations of regulatory failures ani 
other violations of the Act. These documents are sought for 
the purpose of enabling the Trustee to determine by comparison 
whether similar violations occurred in connection vith the 
events leading to the fatlure of Allied ami the bankruptcy of 
Haupt. 

Paragraph 14, on the other ham-- 

THE REFEREE: Excuse me. In 12 you refer to all 
documents for the period January 1, 1935, to December 51, 
1963. Is that 1935 date correct? 

MR. LOBELL: Yes, Your Honor. This is the reason. 
Recognizing that that seems like an interminable period of 
time, one of the problems is that the Act itself contains no 
definition cof what constitutes a manipulation or cerner. In 


order to determine that question, to a great extent it becomes 
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significant to determine how the Government agency charged 


with administering the Act or vhat the Government agency 


charged with administering the Act has viewed az a manipulation 
or corner. This paragraph asks for investigations into the 
Boards of Trade for manipulation to enable the Trustee to 
determine what the Department of Agriculture considers to be 

a@ manipulation or corner and to determine whether or not the 
boards involved failed to exercise their regulatory 
responsibilities. 

Paragraph 14 of the subpoena calls for information 
furnished the Commodity Exchange Authority by persons operat- 
ing in the relevant markets. These documents, if indeed there 
be any, would furnish @ basis for analyzing the actions of 
such persons in light of their own appraisal of the market. 
If, for example, Your Honor, someone says that a stock is 
going up in published reports but sells short on the other 
hand, some inference can be drawn from that; and one mst 
know vhat his published-statements as tohow he viewed the 
market was. These documents, if there be any, are filed 
pursuant to the Act by persons trading in the Act to the 
extent they affect market conditions or price; and if there 
be any, they are crucial to the Trustee to determine what 
the published position ef the person is. So them he can look 
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at what was uctually done and determine whether it was 
consistent or not. 

Paragraph 15 of the subpoena cails for information 
relating to unclear transactions which would certainly affect 
the market price and furnish a basis for determining whether 
any attempt was made to artifically affect the market. 

Paragraphs 17, 18, and 19 of the subpoena relate 
to complaints, investigations, or action taken with respect 
to the activities of Haupt, Allied, ami certain designated 
persons ani firms affiliated with or doing business with 
Haupt or Allied. To the extent that such documents would 
reveal violations of law or improper comduct by such persons, 
they would be extremely significant to the Trustee's 


determination of whether sauses of action arising out of 


such violations exist. 


Im opposition to this subpoena, Your Honor, the 
Government makes three claims; one, that the subpoena is 
burdensome and oppressive; two, that no good cause is 
shown for the produstiom of the documents; and, three, that 
they are prohibited from disclosure by law. 

Rach of these contentions, it will be shown, is 
without merit in the instant case. 

With respect to the subpoenas being burdensome ani 


oppressive, the Government relies on the fact that the 
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subpoena calle for “all documents,” and this is, according 
to the Government, an indisetion that the subpoena has not 
designated the docuzents sought with sufficient particulerity 
as is required by Rule 45 of the Federal Rules of Siytl 
Procedure, 

First, it can be noted that if the subpoena is 
burdensome and oppressive on anyone, it is the Trustee. He 
is the one who has to examine all the documents. 

THE REFEREE: Let me ask you something at that 
point. 

Assune that the Government had not raised objection 


to this subpoena and assume that Mr. Freeman had appeared 


here with these documents, how long would it take for him to 
be examined in connection with these documents, years? 

MR. LOBELL: Wsll, no, I would think rather that 
if the Trustee had an opportunity to examine the documents 
themselves ani some to @ sonclusion with respect to it, an 
examination of the Secretary of Agriculture, if indeed he had 
any knowledge a3 to exactly what was contained in the 
documents, would not take too long. 

THE REFEREE: Let us assume then that the Government 
would open up its files to you on all of these documents, how 
long would it take for the Trustee to comiuct his examination 


of all these documents privately? 
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MR. LOBELL: The trading reports, Your Honor, which 
as we all recognize is the great bulk of the documents sought 
here, would not take that long to analyze. I would say & 
month. The answer to that, Your Honor, depends to a great 
extent on how many persons could be assigned to the job. 

As the Government has recognized itself in collecting some 

of its information, it says thirty man years. Well, it 
depends upon how many people you can spare and how many people 
you can put on it. 

THE REFEREE: What are those people going to be 
looking for? 

MR. LOBELL: In the trading reports? 

{THE REFEREE: Any area you want to pick out, what 
are they going to be looking for? 

MR. LOBELL: Let us take the trading reports. What 
they will be looking for there is to determine the trading 
petterns of traders in cottonseed o11 and scybesn ofl. Nov, 


as to why it is necessary to look at more than the trading 


pattern for the year 1963 itself is obvious. This is so 


because only by comparing vhat someone has done in the past 
are you able to determine whether what he is doing at this 
point is unusual. 

THE REFEREE: Well, I hope nobody ever. checks we 


out on that desis. 
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MR. LOBELL: Well, I submit, Your Homor, that in 


1963, which was consededly an umisual year, you cannot look 
at someone for that period and say he was doing something 
umusu@l unless you can see what he was doing in the past. 
hese transactions, you must understand, are two types of 
transactions basically, hedging ami speculeting. What is 
meant by that is that a person who has an inventory position 
of & product would hedge in the market presumably by going 
short so that if the value of his inventory declined, if the 
price went down on the market end the value of his inventory 
declined, he would make up the spread by the extent to which 
the price declined on the market. 

Speculators, on the other hand, are those people 
who are willing to engage in risks not having actual inventory 
or against forward sales and who are playing on the price 
svings of the market. 

Also significant, Your Honor, is that the reports 
filed with the Commodity Exchange Authority designate whether 
the individual is @ speculator or & hedger. This determination 
would be crucial if the designation changed in the relevant 
period. For example, if & person was a hedger for the past 
two years and became & speculator here, there would be basis 


for the Trustee making inquiry as to what caused that and vhet 
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he had done. 

As far as the Government's contention that the 
subpoena is buriensome and oppressive, as has been pointed 
out by Professor Moore, the purpose of requiring 2 designation 
of documents 1s to enable the person who received the subpcens to 
identify the documents with reasonable particularity. That 
the Government has been able to identify them is here obvious, 
and that designetion by category is sufficient, and that the 
categories need only be reasonably described is the prevailing 
view. This is substantiated by Professor Mocre, which is 
cited in the Trustee's brief, amd by the Advisory Committee 
to the 1946 ameninent of the Federal Rules of Civil Procedure, 
at which time the question was raised that an amendment to 
Rule 45 and 34 was necessary to the extent that claims vere 
deing made and cases were holding that particular documents 
had to be itemized. 

The Advisory Committee at that time said that 
the prevailing view 8s announced by the Supreme Court in the 
Brown case cited in the Trustee's brief ami in the Consolidated 
Remiering case, that only designation by category which will 
enable & reasonable wan to identify the documents being 


sought was Becossary. 


fo that extent, Your Honor, we think that the 


subpoena here certainly complies with that requirement. 
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And the cases cited by the Government sren't 
contrary to this principle. The Continental Distilling case, 
in which it is edmitted a subpoena wes queshed in which all 


documents were called for, it was pointed out by the court 


im that case that no good cause had been shown for the 


preduction of the documents; and there was also a question of 
privilege involved. in the Hale v. Henkel case, there was no 
limitation of subject matter in the subpoena, the court did 
quash the subpoena. Of course, it is submitted that failing 
to limit the subject matter was crucial. But even more 
important, the court recognized in its own opinion that 
perhaps all of the documents sought in that case vould have 
to be produced at a later atage. That was a Grand Jury 
proceeding, Your Honor. But the court said that at that point 
of the proceeding sufficient necessity had not been shown 
yet. 

The one case that the Government cites, the 
Sheffield case, in that case the court did in fact condemn 
the use of the word sll. From this, hovever, the Government 
seexs to apply a rule of universal epplicabdility even to 
subpowunas such as the instant one where the subject matter 
of the documents sought is described sufficiently to enable 
the person iooking at the subpoena to determine what is 


being sought. 
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Bven if this were not the case, hovever, Your 
Honor, as is pointed out by the Court of Appeals for this 
circuit in a case cited by the Government, Westinghouse 
Electric versus City of Burlington, Vermont, the court must 
try to accommodate the parties. In that case the circuit 
court said that the lower court should have sought some vay 
to accommodate the interests of the defeniants herein vith 
the practical problems of searching the Government's 
voluminous files. It was recognized. That also, by the way, 
Your Honor, was & case involving & subpoena duces tecum vhich 
was served upon & representative of The Attorney General and 
im which a motion to quash on the grounds that it was 
unreasonable and oppressive was raised by the Government. 
Phe district court, the circuit court said, should explore 
the matter fully in an effort to accommodate the interests 
of the defendants and then consider whether the subpoena is 
sO oppressive that 1{ cannot be granted even in & modified 
form. The fact that these are very important cases vith 
large sums of money at stake, the court said, is relevant 
in determining the reasonableness of the subpoena; amd even 
though the subpoena is sddressed to a nonparty, inconvenience 
occasioned by compliance with the subpoens is aot @ sufficient 
reason to quash. ‘The paramount interest of the Government 


4m having justice done between litigants in the Federal courts 
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militates in favor of requring a great effort on its part to 
produce any documents relevant to the litigation. 

The next argument relied upon by the Government 
4s that the Trustee has not shown good cause. In advancing 
this contention, the Government says that compelling necessity 


Reed be shown or that special circumstances need be shown. 


The cases cited for this proposition are clearly distinguishable. 


The test of special circumstances was laid down in the 
Alltmont case cited by the Government involved almost 
exclusively the work product of an attorney which, 8s 
recognized by Hickman v. Taylor, ts accorded special status. 
Most of the documents, if any of the documents here, do not 
involve work products, certainly nct the trading reports. 

As far as the test of compelling nesessity laid 
down by the Supreme Court in Procter and Gamble, that case, 
Your Honor, involved an attempt to get minutes of a Grand Jury 
in an antitrust case. And the court stated that in view of 
the historical policy of the secrecy of Grand Jury proceedings, 
these would only be produced on a showing cf compelling 
necessity. 

In fact, Your Honor, the correct test for good 
cause wes laid down by the court in this district in Boeing 
Airplane versus Coggeshall cited in the Trustee's memoraniun, 


and that test is that goed cause is sustained by & clain 
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that the requested documents are necessary for the establish- 
ment of the moving party's claim, or that the denial of 
produstion would cause the moving party undue hardship. That 
the documents herein sought are necessary is obvious. To 
require the Trustee to go cut to thousands of traders, futures 
commission merchants, and clearing members in an attempt to 
get the documents which are located at one place would be an 


umiue hardship. 


THE REFEREE: What is the moving party’s claim in 


this case? 

MR. LOBELL: Our clain? 

THE REFEREE: Yes. 

MR. ILOBELL: Against whom? 

THE REFEREE: I don't know. I vant to know what 
it is and against whom it is, So far as I get the picture, 
because there was an odd sort of movement in the market, the 
assumption is being made by the Trustee that that created 
an irregular condition which could result in somebody 
conspiring to do harm to the market in a way that caused 
the Bankrupt loss. But you just read a decision that has to 
do with a specific claim by a specific party and against « 
specific party. 

De we have & specific claim in this case? 


mR. LOBELL: well, Your Honor, im so far as this 
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‘4s a 21(a) proceeding in which the Trustee is investigating 
into the acts, conduct, and property of the B:nkrupt and not 
a filed case, there can be no claim in that sense, there 
can be no parties. 

THE REFEREE: All right. Let us approach it from 
that point. 

Wherein are the acts, conduct, or property of the 
Bankrupt involved beyond the fact that speculatively you may 
have @ cause of action? 


MR. IOBELL: Well, there are three things: One, 


@ potential cause of action within bankruptcy 1s property 


of the bankrupt. 


THE REFEREE: But where is the potential cause of 


MR. LOBELL: The potential cause of action, one, 
arises out of the failure of the contract markets involved, 
namely, the New York Produce Exchange and the Chicago Board 
of Trade, to properly exercise their regulatory responsibility 
to regulate trading on these contract markets. That is one 
clein. 
| If a manipulation or a corner was effected on 
those markets and if as a result of thet manipulation or 
corner the Bankrupt was injured, and if the exchange failed 


to prevent that, as it is required to do by Section 5d of the 
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Gommodity Exchange Act, a cause of action against that exchange 
or those exchanges would be vested in the Bankrupt. That 
is one clain. 

Another claim is based upon a possible antitrust 
violation in engaging in a downward manipulation of prices. 
This claim would be lodged or asserted against traders of and 
members of the exchange rather than the exchange itself. That 
cleim is not based upon « failure to comply vith « regulatory 
requirement, but it is based upon a violation of the antitrust 
laws. That the price did go down for no explicable reason 


to @ phenomenal extent in a period of less than seven trading 


days is clear. Who caused it to go down? That the Trustee 
does not know. That is another claim. These are the clains 
whieh the Trustee is investigating in this case. 

fhe Xlebanow case referred to by the Government 
involves only the latter portion of it, a downward manipuletion. 
In that case that is what the Trustee or special counsel was 
retained to investigate. That is only ome aspect. 

THE REFEREE: I want to get this straight. These 
claims thet you have just enumerated are the causes of action 
that the Trustee would undertake in the event he found there 
was evidence to cupport them, is thet the idea? 

MR, LOBELL: Wo, Your Honor. The only question at 
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this point is, Who engaged in it? That a cause of action 


exists is clear. The testimony teken in 21(a) examinations, 


just a summary of which is contained in the affidavit filed 
in support of the Trustee's opposition here, and a listing of 
which is also in that affidavit, indicates clearly, without 
question, in fact, testimony obtained from officials anid 
members of the New York Produce Exchange during examinations 
comiucted pursuant to Section 21(a) of the Bankruptcy Act, 
indicate that during 1963 long positions had never before 
been accumilated in the manner in which they were accumlated, 
that the activity during 1963 was the most unusual that could 
ever be recalled, that the texture of the market during 1963 
was different than ever before in terms of volume, trading, 
ex-pit deliveries, that the concentration of positions during 
Octeber and November 1965 was “immense” end “unique,” that 
there was an insane accumilation of positions, that what had 
heppened during October ami November of 1965 was a manipula- 
tion, testified to, Your Nomor, by am official of the Produce 
Exchange who is on the board of directors; that the accumila- 
tiom during this period was ertifidal, tending to make the 
price higher than it othervise might have been. 

Wow, if all of this is true, which officials of the 
exchange themselves have testified to, then the exchange had 


a statutery respomsibility to regulate the market in which it 
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failed. If it failed, a cause of action on the part of the 
Bankrupt who was injured as a result of the failure of the 
exchange to exercise its authority is vested. That is one 
thing. 

Another, and quite apart from that, is the question 
of a claim under the antitrust laws. And some idea as to who 
would engage in a downward manipulation it is epparent that 


the Trustee does have. Tere are certain companies who were 


large traders who were called to testify in 21(a) examinations 


whom the Trustee knows of; but the full extent of it, the 
full ramifications of it, are not known to the Trustee; arm 
that is what we are trying to determine here. 

The last point raised by the Government is that 
the documents are prohibited from production by Section 8 
of the Commodity Exchange Act. 

lm this connection, Your Honor, 28 few points need 
to be made. First, the section to which the Government refers 
by its very terms limits the prohibition to deta which was 
garnereé in investigations. The trading reports here involved 
ere not the results of investigations undertaken by the 
Secretary, but rather are filed on a daily basis. And thus 
there is some question as to whether cr not the prohibition 
of thet Act even applies. 


Ip support of its proposition that it does apply, 
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the Governuent refers to the Bartlett Frasier ani Ryde case 
im which the court said trading reports were covered by 
Section 8. On the other hand, the Rosee case, waich the 
Government attempts to distinguish, and ve will discuss later 
why it is not distinguishable, even assuming thet the reports 
herein sought, the trading reports, are covered by Section 8, 
to which there is some question, because it is an extension 
of the clear words of the statute, indicates that production 
im response to @ subpoense duces tecum is not & "publication" 
within the meaning of the Act. ‘That the Act refers to 
voluntary publications of certain type of document by the 
Secretary, but prohibits him from producing voluntarily 
documents which were separately disclosed, trade secrets, 
names of customers, or business transactions of imiiviauals. 
Of course, it need be noted that trede secrets are not 
imvolved here any more. These trades are closed. they have 


been for two years. This was also recognized by the court 


im Rosee. 

One other thing should be pointed out, Your Honor, 
and that is that the Bartlett Frasier and Hyde ease vhich 
brought the treding reports within the purview of Section 8 
in me way dealt with the question of whether or met 8 
production in response to & subpoena duces tecum was 8 
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"publisation” within the Act. That case involved e chellenge 
to the constitutionality of the reporting and investigative 
provisions of the Commodity Exchange Act. In upholding 
these provisions, the court cited the Supreme Court decisbn 
in Board of Trade versus Olsen which upheld the whole Act 
as & legitimate exercise of Congreas's commerce power and 
referred to the fact that the investigative and reporting 
provisions vere anciliary and necessary to carry out the 
objectives of the Act. The case im no way considered vhether 
or not production im response to a subpoena duces teoum was 
a “pudlication” within the meaning of the Act. 

Rosee versus the Board of Trade, cited in the 
Trustee's brief, on the other hand, specifically considered 
this question under Section 8 of the Act and held that 
production in response to a subpoena duces tecum was not 
"a publication within the meaning of the Act." 

Tt further vent on to point out that when Congress 


had intended to proscribe the use of Government held data in 


judicial proceedings it did mot talk in terms of publish or 


publication but rather expressed the prohibition explicitly. 
Finally, more important here, Your Honor, what the 

Government is really saying is that it doesn't want to give 

us the documents. Why do I say this? Beosuse under Section 
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8(a)(6) and Section 8-1 of the Commodity Exchange Act the 


Government has the discretionary suthority to make these 
documents evaileble here and to make them public in so far 
as they relate to a market operation which adversely affected 
the public interest. That this market operation was adverse 
to the public interest the Government apparently does not 
contend. All it says is that for policy reasons it refuses 
to exercise its discretion. But that is not the issue. 
Conceding that it has the discretionary authority te wake 
them available under one of the exceptions to the Act, under 
such circumstances it cannot then turn around and say that 
these are prohibited, particularly in response to . subpoens 
duces tecum, from production by Section 8 of the Act. This 
48 over ami above the question of the Rosee case, that 
production in response to @ subpoena duces tecum is not 
publication within the meaning of the Act. What ve are saying 
here is that the Secretary can do it 1¢ he wants to and seeks 
to take refuge in Section § in saying that he can't do it. 
But he concedes that he can unfer one of the exseptions. 
This, Your Honer, we submit, the Department of Agriculture 
should not be permitted te do. : 

Finally, with respect to the grounds which the 
Secretary advances for refusing to exercise & atsoretion, even 


41f it were & question of discretion, which ve cutait it is 
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clearly not, these also are without foundetion. There are no 
trade secrets involved here. As we said, the trades have 
Deen closed for a long time. There is no question as was 
recognized in Rosee of insuring the accuracy of the reports 
filed since their filing is required by tie Act and 1f someone 
fails to file them, they can be suspended from trading. 

Nor is there any basis for distinguishing Rosee in 
the instant case, from the instant case. The fact that the 
amount of documents which was called for im Rosee was 
quantitatively less substantial than the amount of documents 
4m the instant case does not relate to the court's interpre- 
tation of Section 8 of the Act. That is another question 
altogether. 

and, finally, the question of Government involvement 


which the Government raises with regard to Rosee is also of 


mistaken significance. As pointed out in the Rosee case 


itself, governmental involvement is significant to the extent 
that a formal claim of privilege is made. That is so because 
the lew as to whether or not production of documents will 
be required when @ formal claim of privilege is made differs 
in eases where the Government is' involved; amd where it is 
not, there is no claim of privilege, none made here, only 
a claim that the documents are prohibited from production 


by the Act, which ve contend clearly is not the case. And 
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even so, if the test of governmental involvement were the 
proper ons, we submit that the testimony teken by the Trustee 
in 21(a) examinations shows the extent of governzental 
involvement here. 

It has been testified to that the Produce Exchange 


aid not pass rules affecting or regulating trading in 


commodities without first clearing them with the Commodity 


Exchange Authority. It has been testified te that the 
Commodity Exchange Authority was in a@ position during the 
entire period to determine whether traders vere truly 
hedgers or speculators am that the exchanges themselves 
vere not. Of course, it now becomes important to determine 
what information was communicated to the exchanges by the 
Secretary. 

It has been testified to thet a director of the 
Produce Exchange believed the Commodity Exchange Authority 
failed to discharge its responsibility in the DeAngelis affair 
since they had the positions of all persons trading in 
cottonseed o12 on a daily basis and never notified the 
exchange of the buildup of positions. 

It has been testified that the Commodity Exchange 
Authority communiceted with the officials of the exchange 
with respect to ex-pit transactions, which, by the way, Your 


Homer, are transactions that ere executed cutside the ring. 
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The Commodity Exchange Act requires all trades to be 


competitively executed by public outcry; that is, people 
stand down in @ ring end offer to buy and sell, and the 
price at which the merchandise changes hands is determined 
by public outcry. Ex-pit transactions are an exception to 
this rule and are permitted under certain circumstances, 
that is, people are permitted to execute trades not by public 
outcry when they involve merely & change in the form of 
ownership or where they involve a trade in connection with @ 
cash transaction, not just a trade of a futures contract, but 
where you actually intend to buy or sell a cash commodity, and 
at that point a noncompetitive or a nonpublic outcry trade is 
prohibited. 

That these affect the price, however, of public 
trades or of trades at the ring has also been demonstrated 
by testimony given in 21(e) examinations taken by the 
Trustee. 

Further, hovever, as to governmental involvement, 
it has been testified to that as early es August or September 
of 1963 an official of the Produce Exchange expressed his 
concern over the market to an official of the Commodity 
Exchange Authority who indicated that the Authority vas also 


concerned and was vatching the situation; that the Commodity 
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Rxchange Authority furnished the exchange vith information 
a@isclosing the positions in cottonseed oil on Movember 14th, 
but that prior thereto, however, it had refused to furnish 
similar information, although requested to by the exchange. 

That the Administrator of the Commodity Exchange 
Authority had at least three conversations with officials of 
the Produce Exchange on November lth, 15th, and 18th, 1963, 
ari that each time the Authority recommended that the market 
in cottonseed o11 be cloned. : 

qhat the Administrator of the Authority was kept 
advised as to actions taken by the Exchange during the crucial 
period. : 

That the Administrator of the Authority end the 
Under Secretary of Agriculture were concerned about a corner 
on the Exchange and vhat section would be taken by the 


Exchange. 


And that the Authority personnel were et Allied 


offices during the week of November 11, 1965. | 

This, Your Honor, it is submitted, shows the extent 
to which the Government was involved in the instant matter 
4f involvement is, in fact, significant. But, as is shown 
by Rosee, involvement is only significant in the Light of the 
clain of governmental privilege, which has been expressly 


disclaimed here. 
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Absent that, the test is really whether or not the 


documents are prohibited, which Rosee says, (a), that 


production in response to a subpoena is not a publication 
within the meaning of the Act; amd, more important, the 
Secretary cannot rely upon the prohibition of Section & 
when he concedes that under his own discretionary authority 
he could publish these documents here. 

The documents are essential to the Trustee's 
determination of claims that may be vested in the Bankrupt. 
fhere is no question that there was a failure to exercise 
reguiatory responsibility in 1963. The evidence which is 
necessary to prove that, hovever, is an entirely different 
question; and this is what must be obtained from the records 
of the Department of Agriculture: the trading records which 
show what each person did on each day during the periods 
imvolved, what his positions were, long or short, how they 
changed each day, who was trading for vho, and what each was 
doing; and other records showing what information the Produce 
Exchange had as to wheat the market was all about. As I say, 
there is mo question but that causes of action ere vested 
here. The question merely is the evidence necessary to 
prove them and as to another claim, as to precisely who was 
involved. 


on this basis, Your Honor, the Trustee subsits 
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that the subpoena is reasonably circumscribed in view of the 
complexities of the instant bankruptcy and that good cause 
has been shown and that the documents = not prohibited 
from disclosure by Section 8 of the Commodity Exchange Act, 
ani that there is no basis for the Secretary's refusel to 
produce these documents in response to & subpoena duces 
tecum. 

THE REFEREE: I assume you want to respond. 

WR. DROGULA: I can do so very briefly. 

THE REFEREE: I was going to say, if you vant tine, 
we can recess now for luneh; but if you want to finish 
quickly, why, we can wait. 

DROGULA: I can do it in fifteen minutes or 


You would vant some more time? 


Yes. 
About fifteen minutes? 
Yes. 

THE REFERRE: All right. 

MR. DROGULA: I would like to say at the outset 
that the premise which the Trustee is apparently proceeding 
upon is that the production of these daily reperts filed 
with the Commedity Exchange Authority do not centain trede 


seerets because the tredings sad the business trensactions 
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are closed. This is entirely false. We have nothing from 


the Trustee to support it, other than counsel's ipse dixit. 


On the other hand, we have an affidavit, which is a natter 
of record from the man vho should know, that is Mr. Alex 
Caldvell, who ia Administrator of the Commodity Exchange 
Authority. He has set out st length in paragraph 7 of the 
affidavit just how production of these traders' reports, even 
though they are two, three, four, or five years old eould be 
extremely damaging to these traders on the Exchange. 

If I may read very briefly whet Mr. Caldwell has 


"public disclosure of the business transactions 
of treders on the commodity markets could be extremely 
damaging to the traders concerned, especislly those who 
merchandise, store, or process such commodities and use 
the futures markets to ‘hedge’ their positions in the 
cash commodities." 

He then goes on to explain this statement by 

saying: 

", disclosure of the names and addresses of 
‘hedgers’ ani their transactions would reveal to their 
competitess the extent of their imvolvemsnt in 
merchandising, storing, or processing & commodity because 
of the usually close relationship between the futures 
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position and the total volume of their actual commodity 
operations, @.£., inventory holdings. It would disclose 
to competitors the pattern of trading followed by the 
trader and serve as an indicator of the normal trading 
that could be expected to be done by such a treder in 
the future." 

Now, Mr. Caldwell has been in this field for years, 
and he knows, @s I would think the Trustee would know, that 
even though the particular transactions are closed, you can . 
always tell by looking at these past reports, be they two 
years old a longer, the pattern of trading which @ particular 


trader engages in and you can profit from this by this 


inovledge. 

Mow, it is because of this and because of the very 
serious injury and the exposure of these trade secrets ani 
business transactions that ve say these reports should not be 
produced, particularly, it should be apparent from the 
Trustee's presentation, that they agree that the vast number 
of traders on these exchanges, particularly the little treders, 
are completely innocent of any wrongdoing, assuming anyone 
is guilty of any wrongdoing, which I might say is greatly 
doubtful by the presentation that has been presented. 
Certainly those people who ere guilty of mo miscenduct, who 


have engaged in mo manipulation, should not have their private 
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trade secrets and business transactions exposed in @ proceeding 
such as this just because the Trustee thinks it would be nice 
to look at them and they would be useful in helping him 
reconstruct the entire pidure of the market during that period. 
We frankly think this is unthinkable, that these innocent 
traders would have their reports disclosed at the same 
time. 

Nov, I would like to point out that the Trustee 
is apparently of the opinion that the public eateneet is not 
really a great matter to be concerned with here, becausehs 


has passed over it almost completely ignoring it. 


He is also of the view that apparently a claim of 


privilege is essential before the public interest can be 
presented in any meaningful form. This, of course, is 
completely wrong. We have pointed out the great public 
interest in protecting the confidentiality of Government 
documents. We have pointed to Judge Siricsa's opinion. There 
was no claim of privilege in the Westinghouse case; but, 
nevertheless, Judge Sirica seid that no investigation reports 
would be produced, that cooperation with the Federal Bureau 
of Investigation, which, I might add, performs the same 
function for the Department of Justice that the Office of the 
Inspector General provides for the Department ef Agriculture, 


that cooperation with that agency required that its investigation 
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reports not be produced. Judge Sirica specifically stated 
that the opinions and thoughts and viewpoints of the Federal 
Bureau of Investigation vere certainly im no way essentiel 
for the preparation of the plaintiff's case. 

We have also pointed out that documents which ere 
in use by the Federal Government in investigations into 
possible violations of Federal law are not subject to 


production umer Judge Holtzoff's opinion in the Capitol 


Vending case. This argument has not been responded to. 


We have mentioned that great quantities of these 
documents are the work product of attorneys in the Department 
of Justice. This certainly is an important public policy 
consideration which is in no way dependent upon a form of 
claim of executive privilege. This has not been responded to. 

In connection with the burdensomeress and oppressive 
point, the Trustee has not attempted to in any way discredit 
our claim of the volume of work and the volume of money that 
would be required to comply vith this subpoenas. Indeed, 
they have adéed substance to our claim that it is burdensome 
end oppressive by saying thet even if we vere to give them 
the keys to the kingdom and say roam around and .investigete 
at vill it would take them a month, at least, to review the 
documents conteined in only the first three paragraphs of 


the nineteen-paragreph subpoena. They have not mentioned 
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whether or not they would be willing to defray the expense, 


although as I mentioned in my original presentation, this 


would be somewhere between ten and tventy thousand dollars, 

So, in short, ve think that you just can't ride 
roughshod over the public interest. Certainly it would be 
nice for the Trustee if he could route around in the Govern- 
ment's files at will and see who did whet when, but you have 
to belance that against the injury to the traders on the 
commodity exchanges and to the Government in having a roving 
commission, as Judge Davson put it, probing through the 
files. 

Now, I did not mean to keep track of counsel, but 
he used the word if in his presentation more than thirty 
times, amd I think that charecterizes the Trustee's entire 
position in this matter. Notwithstanding that they protest 
that there is no question but thet we have & clain, it seems 
perfectly clear by what has been seid here, ani I won't 
burden the point, that whether or not they have &@ clain 
depends on what they find. You don't have a cleim in a 
lawsuit anmlesa you can support it. Amd they sey they know 
who, and then on the other hand they do not know who. They 
must identify the potential defendants. 

Yow, ve do not feel that any substantial showing 
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has been made to anywhere near approximate the type of 
situation that you had in the Westinghouse against City of 
Burlington case, There you not only had an existing legal 
action but you had a specifis issue whether or not evidence 
was in the files of the Department of Justice which would 
substantiate a particular legal defense; and although portions 
of the Westinghouse case have been read et length by counsel, 
nevertheless the net result of that case which was culminated 
in Judge Sirica's decision only last. October was that the 
petitioner there got a very small percentage of the documents 
&s to the informers who had voluntarily identified themselves 


and thereby caused the informers’ privilege to evaporate. 


Judge Sirica flatly held that in balancing the convenience 


and necessity of the various competing interests, he had to 
hold that the great public interest in meintaining inviolate 
the confidentiality of Federal files outweighed the need 
of the plaintiffs for production of the documents. He also 
specificelly said in that case that the fact that it might 
be more expensive and more troublesome to obtain the documents 
from an available alternative source did not excuse the 
plaintiffs frem pursuing that remedy. 

Now, I would like toe also toush upon, and I am going 
to keep this quite brief, there seems to be some suggestion 


by the Trustee that there is an inconsistency in the Government's 
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position, because ve say on the one hand that documents 

covered by Section 8 are not subject to production while 

on the other hand we say thet ve have discretion to exercise 

as to whether or not those documents will be produced. 

However, & careful reading of the statute and the interpretation 
of the Secretary of Agriculture will reveal that there is no 
inconsistency here at all. 

Under Section 8 and under the 1947 amendment, 
which is 7 U.S.C., Section 12-1, the Secretary does have 
certain discretion to publish information relating to matters 
under inquiry; but if he elects to do so, he must mako this 
information available to the public generally. That means 
that if we made this information in this subpoena availeble 


to the Trustee it would be incumbent by lew upon the Secretary 


to make the identical information available to the public 


generally. We would have to publish it. And, of course, in 
view of the fantastic volume of documents called for by the 
subpoena, it would be an incredibly burdensome and costly 
venture if the Secretary of Agriculture were required to 
make these public generally. 

Furthermore, there is no public interest requiring 
this production, because 8s we have pointed out in this case, 
and mot withstanding the Trustee's presentation, they could go 


to the files and records of those peeple who they knew are the 
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ones suspected of occasioning this loss and obtain this 


information from them. I won't belabor this point, because 
Mer. Caldvell's affidavit goes into great detail as to why 
the Secretary has not exercised his discretion in this case. 
But the interpretation of the Secretary of Agriculture is 
that having exercised his discretion not to make these 
documents available, then the full impact of Section 8 comes 
imto play and thse documents are not subject to production. 

Now, we do not deny, as I tried to quite candidly 
admit in my originel presentation, that the Rosee case is 
squarely against us on the proposition of whether or not 
documents covered by Section 8, and which are ordinarily 
confidential, may be subject to production under the Federal 
Rules of Civil Procedure. Hovever, we pointed out that counsel 
has not to this point at least taken issue with the point 
that this rule is squarely directly opposed to the rule in 
this district as announced by both Judge Youngdahl and Judge 
Keech. 

Purthermore, I don’t think that the Trustee can 
just wave his hands at this subpoena and say, "well, clearly 
the Rosee case requires production here." There is no faint 
resemblance between this subpoena ani the subpoena involved 
an the Rosee case. Im the Rosee case there was 8 legal action 


pending. fvo employees ef the Government were named as 
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defendants and the court said to the Secretary, "We can only 


determine the actions of these two defendants by examining 


your records ami I am not going to let you draw @ cloak of 
secrecy here.” 

Now, the Trustee has agreed so far, at least, as 
their potential or possible claims against the Commodity 
Exchange Authority or any employees of that authority, that 
that is speculative. While he has insisted that he has a clain 
under the antitrust act andhbe has a claim because of breaches 
of duty on the part of the commodity exchanges, he at least 
has adsitted thet it is speculative as to the probebility 
of any claim being ageinst the Commodity Exchange Authority. 
But it seems to me that the Trustee in this case is in the 
role of any would be litigant. He thinks he has a claim to 
sue somebody. Having 8 few cases which sketch out & legal 
theory is not a claim, and the fact that something happened 
on the commodity exchange markets is not acleim. And they 
say there is no reasonable reason why that could have happened 
and that we assume from that that something illegal happened. 
hat is not an sdequate basis, that is not sufficient 
perticularity to justify a wholesale disclosure of Government 
files. Because, efter all, reading through the oases that 
we have cited in our memorandum, the court ot in Denver and 


the court im the Rogers case have all said that it is « pretty 
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strong step when you tell a large Government agency that 

you have to open your doors and expose all of your documents 
and records. And in the local 69 Hodcarriers case which we 
cite in our brief, there vas a subpoena which was not one 
percent as broad as the present subpoena, and the court in 
that case quashed it and said that it would not allow produc- 
tion in that case. And the reason the court gave in that 
case is particularly applicable to the case involved here. 
He said, and I am quoting, "It is the view of the court that 
Federal discovery processes are not intended to require such 
wholesale disclosure of Government memoranda, reports, 
communications, and statements as is contemplated under the 
terms of this subpoena.” 

And if Your Honor will examine the subpoena in that 
case, you will see that it was by comparison extremely 
specific. 

Now, I would also like to mention that the fact 
that this is a Rule 21(a) proceeding does not call for any 
greatly different results. We noticed that the Trustee has 
cited in his brief some cases, one 1899 and another one in 
21 Federal Supplement, X believe it was, to the effect that 
Rule 21(a) examinations are very broad, and we certainly have 


no dispute vith that as a general proposition. However, I 


yould be reluctant to accept the proposition, sinse Ro authority 
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for it has been advanced, that this examination is broader 

than the liberal rules of discovery sllow. I think it would 

be particularly offensive to suggest that this court under 

the Federal Rules of Civil Procedure somehow has less authority 
to order discovery than under Rule 21(a) proceeding. Therefore, 
I think the test which this subpoena must meet is whether or 
not it is odjectionable under the Federal rules. 

Nov, as ve have said, the interests of the creditors 
of this Bankrupt are certainly important. We recognize that. 
In the Westinghouse case it was said that the Government has 
@ great interest in making documents available to litigants 
to help them in their private lavsuits. And I might say that 
ve have sat down with counsel for the Trustee, and we have & 
rather elaborate list of documents that we agreed to produce. 
We have given instructions to members of our staff to make 
these documents available. Whether the Trustee has svailed 
himself of this opportunity to examine them, I don't know. 

But these are private interests. Ami you cannot wave your 
hand at the public interest and say that this must give vay 
because of the great debacle on the commodity exchange markets 
when all you have to support that are inferences, insinuations, 
and innuendo. I don't think it is at all clear that they have 


aclaim. I don't think it is at all clear that they would 


ever have acclaim. Ani I don't think that a supposed clain 
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or possible claim justifies the reality of the situation. 


Again, we have not filed a claim of executive 
privilege in this proceeding. We have not done so because 
it is the policy of the Government not to claim executive 
privilege when it has available defenses mort of privilege. 
This is a policy which is rooted in wisdom, because the head 
of any agency who is & member of the President's cabinet 
should not cause 8 confrontation between the executive and the 
judicial branches of the Government if there are strong ani 
compelling differences short of privilege. If for — 
yeason the defenses vo have presented are not adequate, then 
we may be forced to consider filing a claim of executive 
privilege. At that point, I might say, as we mentioned in 
our memorandum, that that would make it dispositive, because 
the Supreme Court has held in the Reynolds case that when the 
head of an important or any Goverment agency makes & claim 
thet production of certain documents in Government files 
would be inimical to the public interest, the court will 
accept that cleim without question if the documents are 
svaileble from alternative sources. In the Reynolds case 
the Supreme Court made that statement. They made the statement 
thet in that case, as here, there was an alternative method 
whereby the party seeking the documents im the Reynolds case 


either ceuld er may have beom able to obtain the dosunsnts. 
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In that case the Supreme Court said there was no need for & 
showlown on the question of executive privilege since there 
was no showing of a compelling necessity. 

Now here we don't think that we should have this 
immediate, complete, total type of discovery. As I mont ioned, 
you don't eat an apple by swallowing it whole. I know that 
ts a homely expression, but it is very true. You approach 
this and see what you need, because in approaching this step 
by step, in interviewing these potential defendants in the 
New York proceeding, you sould greatly minimize the burden on 
the Government; am perhaps it would not be necessary at all 
to obtain these documents; but even if it was necessary, it 
would then be possible to state the documents needed with 
sufficient particularity to greatly reduce the burden. 

Now, {in conclusion on this point, I would like to 
say that we strongly disapprove of the idea that all you have 
to do te get into court om a subpoena is to file & broad, 


sveeping subpoene asking for the moon amd then say, well, ve 


are willing to settle for less. As Judge Keech said, when 


you are faced with that kind of a subpoena, you throw it 
out. The proper procedure, I think, would be for this 
subpoena to be vacated and for the Trustee to attempt to 
obtain what documents are available from these other sources 


and then, if necessary, come beck to the Government and say, 
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"Well, nov, we are in @ position to tell you what ve need." 


The idea thet the failure of this subpoena would 


cause the Trustee's action to crumte or abate certainly 


cannot be substantiated. I think it is clear that if this 
subpoena is gueshed special counsel for the Trustee will 
continue in the‘r efforts to arrive at a solution to this 
question, ani I have no doubt that it can be done. 

But, in any event, we do not feel that on the 
bas2s of the showing made here, which I might add is 
substantially just tho argument of counsel, that there is 
any need for produstion. 

I regret having taken this long. I said I would 
only teke fifteen minutes. But we respectfully submit that 
this subpoena should be queshed. 

KER. LOBELL: Mey we have a recess before 
continuing? 

THE REFEREE: Yes, until about quarter after two. 

(The Court recessed at 12:17 p. m. and reconvened 
at 2:20 p. n.) 

THE REFERER: You may proceed. 

MR. LOBELL: Having had the cpportunity to reflect 
on the matters during the recess, I think that perhaps the 
best way of answering the Government's contention would be 


to demonstrate that this subpoene cannot just be taken as 8 
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whole, that it must be considered eas to each paragraph and 
what the needs of the Trustee for the documents called for 
4m various peragraphs of the subpoena are. To that extent, 
I will also show the claims to which the documents relate. 

I think thet paragraphs 1, 2, and 3 of the 
subpoena itself, 2s we have all recognized, constitute the 
bulk of the production which is called for. 


Paragraph 1 of the subpoena calls for the period 


January 1, 1960, to December 31, 1963, all series 900, 1000 


and 1100 forms filed vith the Commodity Exchange Authority 
by clearing members of contract markets pursuant to Section 
16.00 of the Regulations of the Secretary of Agriculture 
under the Commodity Exchange Act or, in lieu thereof, the 
reports regarding clearing members filed with the Commodity 
xchange Authority by the contract markets themselves during 
the aforementioned period. 

Paragraph 2 calls for the satis period, for the 
period January 1, 1960, to December 31, 1963, all series 901, 
1001 and 1101 forms filed with the Commodity Exchange 
Authority by futures commission merchants and foreign 
brekers pursuant to Section 17.00 of the regulations 
referred to in paragraph 1 above, ani sil forms designated 
as CEA Form 102 filed by such persons during the 


aforementioned period. 
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Paragraph 3 asks for the pericd January 1, 1960, 
to December 31, 1963, all series 903, 1003, and 1105 forms 
filed with the Commodity Exchange Authority by traders 
pursuant to Sections 18:00 and 18.01 of the regulations 
referred to above and such documents as will indisate the 
identity of the reported accounts for which a code number 
was assigned as provided in Section 18.02 of the regulations. 

These reports, Your Honor, in paragraph 1, call 
for reports on the relevant commodities indicating the 
trades and positions of clearing members for the relevant 
period. 

The way the commodity markets are organized, & 
floor trader executes a trade on behalf of a particular 
broker, At the emi of the day, the trades are cleared. if 
a broker himself is not a clearing member of the Exchange, 
it has to go through a clearing member. Each day 4 clearing 
member is required to file with the Commodity Exchange 
Authority a report indicating the trades that he has cleared 
during that day, for whom they vere cleared, enly brokers, 
however, 

Paragraph 2 asks for reports filed by futures 
commission merchants -- these are the brokers themselves -- 
indicating what trades they have had. 


Ami paregreph 3 asks for the same reports filed 
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by the traders themselves. 

At this point we can note that, number one, small 
traders don't have to file reports. It is only those who are 
in a “veporting position,” which at that time vas having 
more than twenty-five contracts long or short, who have to 
file. Therefore, the question of small traders being reflected 
here is not present at all. Moreover, there is no question 
as to these documents of work product of an attorney. These 
are forms. They are forms filed with the CRA pursuant to the 
regulations contained in the Act. They are just s form that 
you fill out and indicate what your position was each day. 

And as far as disclosing confidential information, 
we have said that the trades have been closed at least two 
years. In answer to that the Government has said, “Well, these 
vould disclose what the trading patterns are.” But there are 
two types of transactions, hedging transactions amd speculative 
transactions. I think we are here concerned to some extent 
with hedging transactions. What these transactions are, &s 
ve tried to explain before, is that it ie a way of protecting 
yourself against fluctuations in price. So if you have an 
invertory of oil, as it would be in this particular case, to 
protect ag@inst e decline in the market value, you sell a 
contrast short. If the price then goes down, the value that 


your inventory cdepreciates you have gained by the money that 
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you have made on the decline in price in the futures market. 


On the other hand, if you have a forward sales commitment, 
as it is referred to, for example, you have contrected to 
something which would use o11 and at a specified price, 
your price determination at that time was probably made on 
the basis of the prevailing market price at that time, so 
to insure or to lock in your profit you buy & long contract 
in that instance; and what the long contract is thet someone 
is promising to give you delivery of the o11 at that price; 
amd in thet way you protect against fluduations in price. 
However, by assuming that these vill disclose trede secrets, 
there is one flaw; and that is assuming that people engage 
in the same magnitude or the precise operations all the 
time. For someone who had an inventory position two years 
ago, there is no basis for assuming that his inventory 
position would be the same today. 

So, therefore, by looking at how meny short contracts 
he had two years ago as @ hedge against inventory, his volume 
of business has changed. He may not have inventory for other 
reasons. He may be engaged on both sides of the market, 
that is, as both a processor who has inventory as a forward 
seller vho would need it, and there is no basis for assuming 
that his operations are the same. So then that argument 


is not relevant either. 
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And as far as their being prohibited from disclosure 
under the lew, I think we have dealt with that. 

The only thing that then remains {is vhether or not 
these are necessary for the Trustee's investigation. Of 
course, ve have pointed out that this is a 21(a) examination, 
and the object of a 21(a) examination is to enable the Trustee 
to inquire into whether there are any assets existing on 
behalf of the bankrupt. Included within thet term are 
potential causes of action. 

We have also stated that the contract markets under 
the jurisdiction of the Department of Agriculture are charged 
with the duty to regulate their markets. These reports will 
show what the market was during the relevant period and will 
be evidence to demonstrate that the contract markets involved 
did not properly discharge their regulatory responsibility. 
Only by putting together these reports can you determine 
whether or not there was & speculation in an evidentiary 
sense. In 1960 there were only 2,000 trades on the New York 
Produce Exchange as an average, but in 1965 Tino DeAngelis 
had 8,000 contracts all by himself. It is only by a comparison 


of what went on in the past ami putting together whet was 


being done that the responsibility of the exchanges themselves 
to regulate and, I should add, of the Commodity Exchange 


Authority, because the records do disclose, the testimony 
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discloses that the Commodity Exchange Authority wasin 
communication with the contrect markets involved; and thet 
becomes significant. The Commodity Exchange Authority had 
these positions. Did they exercise their regulatory 
responsibility? It is only with these records that thet 
can be determined. 

Moreover, a3 far as the other cause of action 
to which we referred, these documents are also crucial. 

We have said that there would be a cause of action based 
on the downvard manipulation which would be @ violation of 
the antitrust laws. Well, without knowing exactly who did 
what, this cause of action cannot be asserted ageinst 
anyone. 

Now, also, the Govornment says we can get these 
from some place else. Mumber one, as we pointed out, there 
are no parties here. It is just a question of persons having 
knowledge or information. Number two, 45 far as getting it 
from someone else, the process that would have to be engaged 
in is staggering to the imagination. 

As far as the Klebenow case is concerned and the 
parties named there, we will show this court that you can't 
get it from them, because the New York Produce Exchange 
which is a party to the Klebenow case docs not have these 


doounents. They are not & clearing mouber, they are not & 
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futures commission merchant, and they are not a trader and 
these reports are not filed with them. They sre filed vith 
the CEA. The same with the New York Produce Clearing 
Association. Merrill Lynch who is named in that case is 
only one broker an Bunge who is named in that case is only 
one trader. So that the reports that the Trustee is here 
seeking to enable it to make its determination in no sense 
can be obtained from the people who are involved in the 
Klebanow case. On the other hand, to find out who the 
traders were during that period would require this process. 
You can't just go to treders, because you don't know who 
they are. So what do you do first? You have to go to the 
clearing member. The clearing member only reports who he 
cleared for in the sense of the broker. So that still 
doesn't tell you who the trader is. You then have to go to 


all the brokers for whom clearing members cleared, and those 


reports will show what they did. They don't show vho they 


traded for, who the customers were. How do you finé out who 
the trader is without getting that from the Department of 
Agriculture? They are the ones who have who the traders vere, 
and it is essential to see vhat these traders did. 

Paragraph 4 of the subpoena calls for all documents 
which indisate, disclose, or otherwise relate to an 


investigation made by the Secretary of Agriculture pursuant 
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to Section 6 of the Commodity Exchange Act, during the 
period January 1, 1960, to December 31, 1964, with respect 
to market conditions in the cash and futures markets for 
cottonseed 011] and soybean o11. 

By Section 8 the Secretary of Agriculture is 
specifically authorized to make investigations vith respect 
to market conditions and to publish that information. These 
documents, to the extent that they are made public, I think 
the Government has agreed to produce then. | 


MR. DROGULA: I would assume you have already 


looked at then, : 

MR. IOBELL: Paragraph 5 calls for Rocumente 
relating to the cash and futures markets for cottonseed oil 
and soybean 011 wilich were furnished by the Secretary of 
Agriculture pursuant to Section 8 of the Act to producers, 
consumers or distributors of these commodities during the 
period January 1, 1960, to December 31, 1964. 

The same comments apply there. 3 

I am sorry, but in discussing paragraphs 1, 2, and 
3 ome point which I failed to mention is that the 21(a) 
examinations which have beem conducted in New York om 
Chicago of officials and knovledgeable persons on the 
Produce Exchange unequivosally demonstrete, whether you can 


characterise it as an insame market or an unusual market or @ 
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unique market, that something was wrong; and because this 
something was wrong, we got hurt. 

On Novewber 14th when the Commodity Exchange 
Authority first recommended to the New York Produce Exchange 
thet it close the merket, the market was two cents higher 
than vhen they actually closed it on the 20th. That cost 
us twenty million dollars. Those, however, we ¢an come to 
later on when we talk about the paragraph relating to the 
communications between the CEA and the Produce Exchange. 

Paregreph 6 asks for ell documents which indicate, 
disclose or otherwise relate to eny investigation made by 
the Secretary of Agriculture or the Acting Administrator 
pursuant to Section 8 of the Commodity Exchange Act with 
respect to the operations of the Produce Exchenge concerning 
transactions in cottonseed oil during the period January 1, 
1963, to December 31, 1963, and the operations of the Chicago 
Board of Trede concerning transactions in soybean o11 during 
the aforementioned period, including, but not limited to, 
any investigation concerning the actuel or alleged failure 
of the Produce Exchange or the Chicago Board of Trade to 
prevent & manipulation of prices or cornering with respect 
to cottonseed o11 and soybean ofl. 

Here again, Your Honor, these aren't work products 


of an attormey. These are investigative, factual reports of a 
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failure to regulete during the crucial period, January 1, 1963, 


to December 351, 1963, investigations by the Department of 
Agriculture to determine whether or not the relevant contract 
markets faithfully discharged their obligations under the 

act to regulate. 

Again, these certainly cannot be obtained from 
any place but the Department of Agriculture; and, therefore, 
the Government's contention in that regard vould fail in 
that paragraph as vell. 

Paregraph 7 of the subpoena asks for all documents 
which indicate or disclose the names, addresses, and amounts 
of cottonseed o11 or soybean oil futures contracts purchased 
or sold by any or all persons trading in cottonseed o11 on 
the Produce Exchange and/or soybean 011 on the Chicago Board 
of Trade which vere disclosed or made public by the Secretary 
pursuant to Section 8 of the Act and all documents which 
indicate or disclose the persons, firms or organizations 
to which such information was disclosed. 

Here, too, the Zovermuent has no problem in 
producing these, since ve are only asking for documents here 
of @ public nature, documents which the Secretary did in fact 
make available during the period under the authority 
contained in the Act. ‘The relevance of them is obvious. Who 


has information? 
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Paregraph 8 calls for all documents which disclose 
or reflect any information concerning the cash and futures 
narkets for cottonseed of1 and soybean oll, any transaction 
or market operation with respect thereto, or any person, 
firm or organization trading in such commodities, which was 
communicated or disclosed during the year 1963 by the 
Secretary of Agriculture, the Act Administrator or any other 


officer or employee of the Depertment of Agriculture pursuant 


to Section 8a(6) of the Ast or Section 1.5 of the Regulations, 


to the C,icago Board of Trade or the New York Produce Exchange 
or any committee, subcommittee, officer, director or other 
employee thereof; and all Aocunents which disclose or indicate 
the substance of any discussion, whether written or oral, 
between or among any officer or employee of the Department 

of Agriculture and any officer, director or other employee 

of the Produce Rxchange or the Board of Trade with respect 

to the information communiceted or disclosed in the manner 
described above. 

This information, the information sought in that 
paragraph, would be essential to the Trustes so that he could 
evaluate the ections taken or not taken by the Produce 
exchange ani the Board of Trede in the light of information 
which it would have obtained from the Secretary of Agriculture. 
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Section 8a(6), it will be recalled, specfically authorizes 


the Secretary of Agriculture to disclose to the proper committee 
of a contract market information it has pee within 
its possession relating to the discharge of that contrect 
market's obligation to regulate. 

In order to judge whether or not & contract market 
did in fact properly regulate, ve must know what information 
was communicated to it by the Department of Agriculture. If 
nn ee Oey Ee 
information as the Department of Agriculture did, “ much 
greater basis for their failure to regulate is epparent. 
However, we will remember that there is testimony wnieh has 
been given in 21(a)'s that the Produce Exchange asked for 
positions at one time and that the Department of Agriculture 
refused to give it to them. This, ve submit, mast be 
determined from the records of the Department of Agriculture. 
in serving & subpoena on the Produce Exchange ani the Board 
of Trede, no documents of this character, vith the exception 
of one umier date of Movember 14th, vas disclosed. If there 
are documents of this character, they are highly significant 
to the Trustee and, presumably, the Department of Agriculture 
would be the only one who has then. 

Here, too, we are mot talking about the work product 


of en attormey; ve are not talking about protesting little 
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treders; we are not talking about documents that we can get 
from someone else. 

Paragraph 9 of the subpoena asks for documents 
which indicate, disclose or reflect recommemiations, proposals, 
or suggestions concerning the cash end futures markets for 
cottonseed 011 and soybean o11, or transactions or market 
operations with respect thereto, or persons, firms, or 
organisations trading in such commodities, made or transmitted 
during the year 1963 by the Secretary of Agriculture, the Act 
Administrator, or other officer or employee of the Department 
of Agriculture, the Chicago Board of Trade or the Produce 
Exchange or any comittee, subcommittee, officer, director, 
or other employee thereof; and documents which disclose or 
4ndicate the substance of any discussion, whether written 
or oral, between any officer or employee of the Department 
ama any officer, director, or employee of the Produce 
Exchange with respect to the recommendations, proposals or 
suggestions. 

Here, too, ve have mentioned that on at least 
three occasions the Department of Agriculture recommended to 
the New York Produce Exchange that it close the market. If 
the market had been closed by the Produce Exchange on 
November 14th vhen this was first recommented by the 


Department of Agriculture, ve wouldn't have lost a penny. We 
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lost twenty million dollars between the 14th and 20th of 
November. 

Why the Produce Exchange refused to listen to the 
recomemiations, whet the reasons were that prompted the 
Department to make these recommendations, how it saw the 
market, this is srucital in determining whether or not the 


Exchange properly discharged its regulatory responsibility. 


Paragraph 10 of the subpoena calls for documents 


which indicate or disclose communications during the period 
January 1, 1960, to December 31, 1963, between the Secretary 
of Agriculture, the Act Administrator, or any other officer 
or employee of the Depertment of Agriculture end Anthony 
DeAngelis or any other officer, director, or employee of 
Allied Crude. 

Your Honor, in documents produced pursuant to 
subpoenas which vere served by the Trustee, it became 
apparent that the head of the Foreign Agricultural Service 
cf the Department of Agriculture met with certain financeers 
and people vho were doing business vith Mr. De Angelis in an 
attempt to solicit the cooperation of those companies to stop 
doing business with DeAngelis. Apparently Mr. DeAngelis's 
problems arose because in 1960 he had a contract for fifty 
Rillion poumis of ofl with the Spanish Goverment; and when 


the Spanish Government reneged; he had purchased all of this 
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o1l to deliver; and he was stuck with a fantastic inventory 


position. As we have pointed out, if the price of futures 


had gone down, his inventory position would be devaluated. 


Mr. DeAngelis, it will also be remembered, obtained his 
financing in one way, financing inventory, by warehouse 
receipts; ami the financing was keyed to the market price of 
the oil. Therefore, it was absolutely essential for 

Mr, DeAngelis to maintain the price of futures. And how do 
you do it? You buy, just like you buy in the stock market. 
fo make & price go up, you buy and you buy and you buy. So 
for four years Mr. DeAngelis bought and just kept buying and 
buying more ami more. Now, for four years nobody put any 
great downward pressure on the price, and he was permitted to 
buy. The market was chaotic; it was incredible. But no one 
aid enything about it. 

On November 15, 1963, all of a sudden, the price 
starts going down. There wes no reason. It just starts to 
go down. The Department of Agriculture says close the market. 
The Produce Exchange doesn't close it on thel4th. And on 
the 15th we lose ten million dollars. On the 15th the 
Department of Agriculture again talks to the Produce 
Wxchange, close the market. They don't close it, nine 
million dollars on the 15th. The 16th and 17th are the 


weekend. On November 18th ancther conferezse vith the 
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Produce Exchange, close the market. They don't close it -- 
twelve million dollars. On the 20th they close tt. We were 
out of money by then. That is why they closed it. The 
Nev York Produce Exchange was advised by Haupt that it could 
Ro longer meet the margin calls. The poker game was over. 
We couldn't pay any more, you close it, the shorts take 
their money and go hone. 

Paragraph 11 of the subpoena calls for documents 
which indicate or disclose communications, any communication 


during the year 1963 between the Secretary of Agriculture, 


the Act Aministrator, or any other person, firm, or 


organization, other than a contrast market or representative 
thereof, vith respect to the cash and futures market for 
cottonseed 011 and soybean o11, any transaction or market 
operation vith respect thereto, or any person, firm or 
organization trading in such commodities. 

Here what ve are seeking is a basis for determining 
whether anybody had special information which caused them 
to do what they did. First, we have got to see whet they 
did, and noww want to also knov, Did they have any special 
information? If the Department of Agriculture never made 
amy communications, there is mo problem. Ali we want to 
know is, Did anybody act with special information? Wes 


there inmeider information here? Because under the lav as 
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it exists, whet might be & reasonable sotion of an exchange 
in regulating or not regulating the market if done in bad 
faith is converted into an antitrust violation. And the 
Exchange, ve subnit, was run by its executive committee and 
‘ts board of managers, and it is essential to determine 
whether or not these people had any information that the 
public at lerge did not have. 

Paragraph 12 of the subpoenas calls for documents 
which indicate, disclose, or reveal the facts or ciroum- 
stances concerning investigations of the Board of Trade or 
the Produce Exchange for failing to prevent a manipulation 
of prices or cormering of any commodity by the dealers 
or operators on the contract merkets, or suspensions or 
revocations of the designation of the Board of Trade as & 
contrast market pursuant to Section 6(a) of the Act. 

What is here involved, #s has been mentioned by 
the Goverment in its brief and by the Trustee in his memorendu, 
ts for failing to prevent @ wanipulation of prices or cornering 
the designation of 9 contract market as a contract market, 
in other words, allowing people to trade therzeon, can ve 
revoked by the Secretary of Agriculture. 

Waat we are asking for here is, Did you investigate 
the Board of Trade amd the Produce Exchange for such 


activities during the peried 1935 to 1963? Mow, that map 
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seem like a long period, but I can't believe that the 


Administrater of the Commodity Exchange Act doesn't mow 
whether or not there vere manipulations or corners during 
this period. You don't have to ask the head of the New York 
* Stock Exchange whether there was @ crash in 1929. He doesn't 
have to go through every record to know sbout black YPriday. 
And we submit that if there vere any manupulations, any 
cormering which were investigated, this is not e tremendous 
job to put him to. Again, we are not asking for work product 
Were. We are asking for factual, investigetive reports vhich 
will enable us to judge the conduct of these markets during 
our period, 1965, in the light of what other markets did in 
similar situations. How then can you determine whether or 
not action was reasonable? If you have 8 dniler instance, 
& precedent, it gives you a basis for coming to a conolusion. 
And if the Department of Agriculture investigated for it and 
it thought 2t was a manipulation, this gives 3 basis for 
comparing. 

Paragraph 13 of the subpoena calls for documents 
whieh imiicate or disclose facts and circumstances concerning 
complaints served upon the Secretary, rather, by the Secretary 
pursuant to Section 6(b) ef the Commodity Exchange Act upon 
any person other than & market eharging that such person 


has manipalated or attempted to manipulate the price of any 
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commodity traded upon the Board of Trade or the Produce 


Bxchange; and documents indicating or disclosing the outcome 


of such somplaint including suspension or revocation. These, 
as the Government has pointed out, would be public; and there 
is no problem there. 

Paragraph 14 calls for documents which concern 
crop or market information relating to cottonseed o11 or 
soybean o11 or which concern conditions affecting or tending to 
affect the price of such commodities which were furnished 
the Commodity Exchange Authority during the year 1965 
pursuant to Section 1.40 of the Regulations. 

Here what is asked for are documents which the 
traders, futures comission merchants, clearing members, or 
anyone dealing in the commodity furnished the Authority as 
required by the regulations tending to indicate what their 
opinion of the market was andi what would happen so that you 
can judge their conduct amé see in fact whether there is any 
reasonable business groumi for their actions. Mere egain, 
of course, there is no question of work produst of an 
attorney. We are not talking about little traders. 

Paragraph 15 of the subpoena asks for all documents 
which indicate or disclose any information concerning the 
execution, in soybean o11 or cottonseed of] futures, during 


the year 1963, of transactions commonly called *pass-outs" 
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and which information was furnished to the Authority by any 


member of the Board of Trade or ‘the Produse Exchange pursuant 
to Section 20.60 of the Regulations » or documents containing 
such information which was furnished by the clearing members. 
Pass-outs, Your Honor, are transactions which are 
unclear, As we have mentioned, the way a transaction is 
usually effectuated in commodities is by public outcry. 
There is a pit or a ring. I stand up and offer to sell, 
someone buys, and vice vers@. Certain transactions, hovever, 
under certain circumstances, among an individual need not be 
trensacsted in this way, ami they are not cleared at the enti 
of the day. They ere not matched by the slearing essociation. 
Such transactions, however, do affect price, because they are 
volume, It isn't necessarily prohibited, but by genereting 
velume, you can generate price. Ami ell we are asking for 
here is to find out whether anybody engaged in that sort of 
artificial activity during the crucial period of time. 

As to paragraph 16, we have no dispute. It relates 
to the documents of the Bankrupt itself which may have been 
taken from us. When this thing first happened, it was a 
catastrophe of enormous magnitude, and there sre all sorts of 
pecple in Naupt's records end in De Angelis's files and, 
quite frenkly, ve don’t kmow what recoris we had. the Trustee 


was not appointed until seme tine efter the benkruptey, after 
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the collapse, I should say, and we would like to know what 
records were taken from us. 

Peragreph 17 asks for documents which contain 
information concerning complaints or intelligence received, 
investigations made, or 8 course of conduct or regulatory 
action edopted by the Secretary and the Inspector General into 


the operations and affairs of Haupt or any of its partners 


and employees, exclusive of those documents required to be 


produced under other peragrephs of this subpoena. 

Here ve ere asking for investigations into Haupt's 
affairs. The reason for this, Your Honor, relates to another 
case which was filed by the Trustee. Haupt hed what is referred 
to as a broker's blanket bond. One of the provisions of the 
bond related to dishonesty or misrepresentations on the part 
of employees. There has been @ case instituted by the Trustee 
against the issuers of these broker blanket bonds in an attempt 
to recover on the basis that some of Haupt's employees in its 
dealings with Allied may have transgressed their authority. 

This paragraph only seeks documents which relate 
te investigations ty the Department of Agriculture or 
intelligence received relating to any activities of Haupt 
itself. 

Paragraph 18 of the subpoena asks “for documents 


which contain information cencerning complaints er intelligence 
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received concerning Tayest seco made or reflecting & course 
of somiuct adopted by the Secretary with respect to Allied | 
into the operations and affairs of Allied Crude Vegetable: ‘O12 
Refining Corporation end persons affiliated with Allied, | 
ineluding Anthony DeAngelis, Gereld Gittleman -- Allied's 
trader, I may s8y -- Benjamin Rotello amd Leo Bracconeri, 

who were also Allied personnel. 

Again, what is sought here is to look into what did 
the Government know about Allied? Should the Government have 
exercised any authority here? As we yeuenber, it is not only 
the contract markets who are required to reguiate, but the 
Government had a vital role to play here; and what they knew 
about Allied might furnish a basis for determining whether 
or not their actions were reasonable. 

Paragraph 19 cf the subpoene asks for documents 
vhich contain information concerming complaints or intelligence 
received, investigations usde or reflecting a course of 
conduct with ruspect to certain named persons, including 
Bunge, American Express, American Express Warehousing, 

Harbor Teak, J. R. Williston & Beane and D. R. Comenzo. 


Rach of these persons was intimiely related vith Alt ied. 


Bunge Corperation was its principal financeer. Bunge 
Corporation was also the person who the Adsinistratcr of the 


Foreign Agriculturel Service mst with in an attempt to 
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solicit Bunge's cooperation in refusing to deal with Allied. 
American Express and American Express Warehousing, their role 
in this has = become legend. We have got 280 million dollars 
worth of phantom ofl. Heupt lost twenty million dollers in 
commodities, eighteen million dollars in forged warehouse 
receipts, ani many other people were injured in warehouse 
receipts as well, And what this does is an attempt to find 
out what the Government has with respect to investigations into 
American Express and why this oecurred. Similarly with 

Harbor Tank, which is another storage company. Williston 

& Beane ani Comenzo were other brokers for DeAngelis, and 

what is sought there is documents releting to investigations 


of their activities. 


Im short, Your Honor, eash paragraph of the subpoena 


is necessary for the Trustee's determination here. 

A number of other points can be very briefly dealt 
with as far as the Govermsent's contentions, This is s 21(a) 
proceeding, ami @ 21(a) proceeding ‘s to give the Trustee 
power to summarily inquire into the existence of assets, ani 
its scope end latitude is a wide one, That doesn’t mean good 
cause has not to be shown. It does, But ve submit that we 
have more than shown that, 

As far as the costs of advancing these, this 


ancillary proceeding was sutherised by the Referee in 
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Bankruptcy in New York, recognizing that the reasonable costs 
of production have to be made, have to be advanced on the part 
of the Trustee. Significantly, however, the costs relating 
to the trading reports as estimated by Mr. Caldwell himself 
of producing those are only about six hundred dollars. This 
ten to fifteen thousand dollar figure comes from xr. Condon's 
affidavit, talking about he would have to search an the 

files of different agencies of the Goverment and then make 

@ line by line determination of whether or not the materiel 

4s privileged. But if the material is not privileged and 
subject to Section 8 of the Act, mo line by line determination 
is necessary and & basis for mh of that sost disappears. 

Finally, it is clear that what the Secretary end the 
Department is trying to do here is not give any documenta. 
That becomes clear from its statement that if its defenses 
here aren't upheld it will consider a claim of privilege. 

Yhis motion was @ motion to quash or modify: Now 
tt becomes a motion to quash the whole thing. ot one 
document here 1s offered. A claim of privilege vill be 
considered in the event that the Department's defenses here 
aye pot sustained. | 

fhe Government cannot have any aiffioulty in 
understanding the documents that are sought, because the 


subpoens is drafted in the very language of the statute 
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requiring the pecple to furnish this information; but if 
they can't identify the documents, the Trustee will be more 
than happy to help them identify them with greater 
particulerity. 

The forms themselves, just pieces of peper under 
1, 2, amd 3 are in Chicago and in New York. I find it hard 
to believe that in this, the greatest single debacle in 
commodities futures trading ever to occur in the United 
Stetez, vhen the same documents have been sought by different 
Government agencies, that the Department of Agriculture 
hasn't collected them im one place already. Certainly the 
trading reports are in Chicego, New York, and Washington, 
We are not asking them to bring them here or New York. We 
will go to Chicago, we will go to New York, we will come to 
Washington. We will look at then, we will analyse then, and 
that is all that is being required. These are pieces of paper 
that are centrally collected thet are essential for our 
determination, 

In view'of that, Your Honor, we subait that this is 
mot @ burdensome or oppressive subpoena, that geod cause 
has been more than shown, end that clearly production is not 
prohibited by Section 8 of the Act. 

If a slaim of governmental privilege is being 


considered, that is enother question. But om the receri as it 
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is now, there is no basis for the Secretary's refusing with-. 


holding of these documents. - 

At this point, Your Honor, the Trustee's presentation 
is concluded. 

MR. DROGULA: I would like to make & few coments 
if you will bear with me, Your Honor. 

THE REFEREE: Very well. 

MR. DROGULA: I would like to say that we have now 
had the subpoena read to us twice practically line by line. 
But it really was not necessary to go to that trouble. We 
could have summarized it by saying, “Mr. Secretary of 
Agpiculture, you will produce every scr@p of paper in your 
possession relative to the Anthony DeAngelis affair." Mo 
watter how many paragraphs you want to break that down to, 
that is what it all edds up to. 

Wow, I don't think that any amount of breaking 
these documents down and discussing them and itemizing then 
ignores the fact that what the Trustees is concerned with 
here is only its interests. Even in his final summstion, the 
Trustee has ignored the many important considerations of the 
public interest which we have mentioned. 

Nov, the Trustees here is adamant that it has @ 
cieim, but it is clear here that it has no claim er it 


youldn't be leoking for these documents. It says it has some 
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cases which set out a legal theory upon which @ legal clain 
could be predicated. But the truth of the matter is that 
whether or not they have such @ cleim depemis upon whether or 
not there was a manipulation on the market. Nov, whether 
there was or was not 8 manipulation, they don't know. They 
have to say ami satisfy themselves with ssying there is no 
explanetion for wnat went on during the market in that period. 
fherefore, we assume that there mst have deen &@ manipulation. 
But in response to Your Honor's question, Could 


there not have been some other explanation for what occurred 


on the market during that period consistent with an explanation 


other than a manipulation? counsel said yes. 

Now during the recess Mr. Caldwell, who is 
Adwinistrator, of course, of CEA, brought to my attention 
that this market condition at that time was not restricted 
to the oil market. The same losses occurred on the soybean, 
rye, and wheat markets. And it is ridiculous to assume that 
all of this occurred as to Mr. De Angelis just because he 
happened to be involved in those markets. 

There vas 2 great deal of speculetion during that 
period about the sale of wheat to Russis andi other matters. 
And then the sales fell through, end the commodity markets 
reacted very unstably during that period. 


But, in any event, what the Trustee is obviously 
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attempting to do, in the words of Judge Davson, is have a 
roving commission wander through the files of the Department 
of Agriculture to see what it may have. But to this moment | 
counsel has not respomied to the argument that a great many 
of these dcouments, particularly investigation reports, are 
presently being used by the Department of Justice ami by the 
Department of Agriculture. And Judge Hitzoff has squarely 
held that such documents are not subject to production. 

He mentioned that several paragraphs of the 
subpoena did not relate to attorneys’ work product until he 
got down to the paragraphs which do embrace attorneys' work 
Preduct, and then he neglested to continue his recitation. 

Paragraphs 17, 18, 18 ani 19, particularly, embrace 
many documents that are covered by the attorneys’ work 
preduct. 

Im short, here, we have the Government's interest 
im maintaining these documents against the Trustee's interest. 
' And no matter what he says, these people who are suspected of 


oecasioning this less are the ones to got these documents 


from. 

We respestfully submit that on the posture here 
no showing of good cause has been made and that the burden to 
the Department of Agriculture has not been rebutted. 


So we rest, Your Honer. 
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THE REFERKE: I did not want anybody to go away 
feeling that they haven't been fully heard. 

Did you have anything more you want to add? 

MR. LOBELL: Just two points very quickiy. 
Number one, as far as the Government's statement that I said 


that what happened was consistent with other factors in the 


manipulation, I may have been unclear. What I meant et that 


point was that there may have been other reasons for the 
dowmmward prices starting Movember 15th, 1963, other than 
a conspiracy; but as to the reason why the market was out 
of whack in 1963, there was @ manipulation, and that the 
testimony that we have taken in 21(a) examinations clearly 
tndicates that there was & manipulation that I said there 
was no other reason for. 

That is all. 

"HS REFEREE: Gentlemen, I thank you. Each of you 
has presented your case, I think, as fully as possible. I 
am not going to insult you by attempting to give you & 
decision today, because it has undoubtedly taken you & long 
time to put this together; and I am not going to shoot from 
the hip and see what I can hit with a one shot. 

fhere are quite a few problems that are raised in 
my mind. One is that we talk about public interest, and 


public interest to me has many facets. 
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So far as bankruptcy 1s concerned, we believe there 


& 


is a public interest in any case that affects numerous people. 


I don't know how close we are to it in the Ira Haupt case, 
but I certainly suspect there are enough people involved 
in it to bring it into the picture of the public interest. 
I know in our ow Caribbean Cruise Lines case here we have a 
great deal of public interest. At the same time crane is 
public interest from tje standpoint of the responsibilities 
that the Trustee owes and the responsibilities thet the 
Government owes. I am not going to try to resolve those at 
this particular stage of the game. | 

I am also quite well acquainted with the Trustee's 
problems in matters of this kind. It is a rather frustrating 
position that he finds himself in. He is charged with 
certain responsibilities under the Bankruptcy Act. If he 
doesn't perform in accord with what the public again thinks, 
he can be pretty severely chastized for it. But other than 
in giving him the authority to.proceed in some sort of an 
advisory manner by subpoena of witnesses, neither the 
Government nor the courts nor the Bankruptcy Act gives hin 
any tools to work with, As a matter of fact, in many cases 
if the Trustee is to conduct the examinations that are 
eonsidered necessary, he has to sek the essistance of people 


whe are willing to work witheut hope of reward unless they 
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can recover some assets. So that he hes a very serious 
problem there. 

The Government's problem is equally serious. It 
can't be too freehanded in giving out information nor can it 
be too tight in giving out information. It has got to be 
regulated not only by rules that are in existence and the 
statutes but also by rules of common sense. 

At the same time, we have in this case many persons 
who are entirely innocent of any connection with this case. 
What do we do to protect them? Is the public interest such 
that we sacrifice these innocent persons and drag them into 
4t? Wormally, that is not permitted under 2i(a) examination. 
It has been held many, many times that the relations of the 
witness under examination with third parties who have no 


business dealings with the bankrupt is not admissible in 


2l(a) examinations. So we immediately run into the limitation 


of the scope. Along with it all, we have a very practical 
problem. Pushing aside all the legal problems, somewhere 
along the line, by some method, the Trustee has got to be 
able to perform his duty. Somewhere along the line, the 
Government can't sit back and under guises of technicalities 
cover up some wrongdoings which may not be breught to 
daylight by criminal prosecutions because they are not of a 


criminal nature but still should be made available to the 
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Trustee. 

Now, in more cases than not, we can't force those 
problems to be resolved on & practical basis. We can only 
suggest that it be done. 

I understand from the comments that were made at a 
previous hearing and the comments that were made today that 
some documents have been released to you. I wouldn't doubt 
for a moment that by proper consultation the Government 
wouldn't make others available to you with or without regard 
to the outcome of this proceeding here. I don't think that 
there is any agency of the Government that would want to 


conceal information that can be made available. 


It is going to be maybe a week or two longer 


for me to put a memorandum together for you. I hope in that 
time that you will not abandon the idea completely and that 
you might be working together from a practical point of view 
to see what assistance can be given the Trustee within the 
- ayea that you can operate. I think that has to be done by 
the Government without regard to the outcome of this 
proceeding. : 

So that the record will leave us so that we will 
know where we are going, I will take it under advisement; 
and so far as the 21(a) proceeding is concerned, I will 


continue that subject to my call so that it will still be 
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a matter that may be undertaken depending upon the outcome 
of this proceeding. 


Thank you, gentlemen. I enjoyed listening to 


we stand adjourned. 


(Thereupon, the hearing was concluded at 


3:30 p. m.) 
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MEMORANDUM OF REFEREE IN BANKRUPICY 


Cee 


(Motion to Quash Subpoena Duces Tecum) 
(Filed April 22, 1966) 

This matter came on for hearing upon the motion to quash, 
or, alternatively, to modify a subpoena duces tecum, filed by 
the Secretary of Agriculture, Orville L. Freeman, 4n connec- 
tion with an order directing him to appear for a aa 
ation in the above bankruptcy proceeding. | 

The petition for the 2la examination of the Honorable 
Orville L. Freeman alleges that the bankrupt is a brokerage 
firm which suffered losses in excess of twenty million dol- 
lars by reason of the losses of its customer, Allied Crude 
Vegetable O11 Refining Corporation, in the cottonseed oil 
and soybean O11 commodity market; that in order to discharge 
the Trustee's fiduciary responsibility to investigate the 
acts, conduct and property of the bankrupt, it is necessary 
that the Trustee examine certain documents set forth in a 
schedule attached to the petition; that all of said docu- 
ments are within the custody and control of the Honorable 
Orville L. Freeman, Secretary of Agriculture; that the Trus- 
tee has requested appropriate officials of the Department of 
Agriculture to permit examination of the documents 80 des- 
eribed, but said request has been refused; that the Trustee 


4s seeking to determine from this examination whether a cause 
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of action exists in the bankrupt arising from losses in the 
cottonseed oil and soybean oil futures market; and that the © 
documents to be examined consist of trading reports relating 
to trades in cottonseed oil and soybean o11 futures, investi- 
gative reports of market conditions, and communications be- 
tween the Department of Agriculture, Commodities Exchange 
Authority, Chicago Board of Trade and the New York Produce 
Exchange relating to the aforesaid commodity markets. 

The schedule attached to the petition consists of some 
eight pages and relates to nineteen separate classifications 
of documents, some covering a period of time from January 1; 


1935 to December 31, 1963, some from January 1, 1960 to 


December 31, 1963, some from January 1, 1960 to the present, 


and some for the year 1963. The types of documents referred’ 
to include forms filed with the Commodity Exchange Authority 
by clearing members of contract markets; forms filed with 
the Commodity Exchange Authority by futures commission mer- 
chants and foreign brokers; forms filed with the Commodity 
Exchange Authority traders; a general classification of 
other documents in connection with the foregoing; documents 
relating to any investigations made by the Secretary of Agri- 
culture with respect to market conditions in the cash and 
futures markets of cottonseed and soybean o11; all documents 
relating to the cash and futures market for cottonseed and 


soybean oil which were furnished by the Secretary of Agriculture 
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to producers, consumers or distributors of those commodities; 
all documents which relate in any way to any investigation 
made by the Secretary of Agriculture or the Act Administrator 
with respect to the operations of the New York Produce Ex- 
change concerning transactions in cottonseed oil and the 
operations of the Chicago Board of Trade concerning trans- 
actions in soybean o11; all documents which disclose the 
names, addresses, and amounts of cottonseed or soybean oil 
futures contracts purchased or sold by any or all persons 
trading in said oils on the New York Produce Exchange or the 
Chicago Board of Trade which were disclosed or made public 
during the year 1963; a11 documents which disclose or re- 
flect any information concerning the cash or futures mar- 
ket for such o11; and other described documents. The sub- 
poena duces tecum called for the production 6f the same in- 
formation. 


The Secretary of Agriculture moved to quash, or, alter- 


natively, to modify the subpoena duces tecum on the grounds 


that it ts burdensome and oppresive; that it 18 too broad 
and sweeping in scope; that there is no good cause for pro- 
auction of the documents sought; that many of the documents 
are presently being used by the Department of Agriculture 
and the Department of Justice in investigations of possible 
violations of Federal Law; and that many of the documents 
sought are not subject to production under Section 8 of the 


Commodity Exchange Act. 
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Hearing was held on the motion on January 20, 1966 and the 
arguments are reported in full in the transcript filed in this 
proceeding. Memoranda were filed by the respective parties. 

Section 47a of the Bankruptcy Act (11 U.S.C. §75a) is 
entitled "Duties of the Trustees” and sets forth fourteen 
separate matters to which the trustee must give attention. 
However, the duties of the trustee enumerated in this section 
are not exclusive. Further additional duties are prescribed 
in other sections of the Act and in Genergz Order 17. The 
judge or referee, or the creditors by resolution, may direct 
still other things to be done by the trustee, provided they - 
are within the customary functions of such officers. His 
paramount duty is to conserve and advance the interests of 
the estate entrusted to him. He is vested with the title 
6f the bankrupt, and he is also the representative of the 


creditors. He is, further, a quasi officer of the court, 


and as such is subject to its direction in all matters con- 


cerning money or property which may come into his posses- 
sion by virtue of his office. 2 Collier on Bankruptcy, 14th 
Ed., pp 1738-1740. 

By the first clause of §47a Trustees are meauired to 
“eollect and reduce to money the property of the estates 
for which they are trustees, under the direction of the court, 
and close up the estates as expeditiously as is compatible 


with the best interests of the parties in interest." It has 
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been said that these words state in general language the 


trustee's "main duty" and that the other clauses of this sec- 
tion are merely directory as to what the trustee shall do in 
accomplishing the main object and purpose of his appointment. 
Thus the trustee may carry out the mandate of clause qq) by 
collecting accounts; by instituting necessary legal actions; 
and by doing every other thing necessary to bring into the 
estate, and liquidate, each and every asset that is available 
and can be found. In short, it is the trustee's duty, repre- 
senting both the bankrupt and his creditors, to realize from 
the estate all that is possible for distribution among the 
creditors and to this end he may assert claims and collect 
assets even though, in many cases, the bankrupt would be 
estopped. 2 Collier on Bankruptcy, 14th Ed., pp. 1742-17. 
The trustee is the representative of the estate and must do 
whatever is necessary to advance its interests. | = 

Where the bankrupt is a corporation, the trustee suc- 
ceeds to the rights of the corporation as to all rights, 
contractual and statutory, existing for the benefit of the 
corporation, and as trustee, it is his duty to enforce such 
rights. 2 Collier on Bankruptcy, lth Ed. p. 1746. | 

Stated broadly, the general rule is that the trustee in 
bankruptcy takes title to all the property of the bankrupt 
enumerated in §70a of the Act (11 U.S.C. §110a), whether in 
possession or in action, as determined at the time the petition 
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is filed, but excepting such property as may be held to be 
exempt. All property or interests in property specified in 


§70a pass to the trustee by operation of law. 4 Collier on * 


Bankruptcy, lith Ed., pp. 978-980. 

Clause (5) of §70a confers upon the trustee the bankrupt's 
title to "property, including rights of action, which prior tc © 
to the filing of the petition he could by any means have trans- 
ferred or which might have been levied upon and sold under 
judicial process against him, or otherwise seized, impounded | 
or sequestered.” It is not necessary for both of these con- 
ditions to be satisfied, if the property in question is trans- 
ferable, it is not essential that it also be subject to levy 
or seizure. Conversely, if the property is subject to levy 
and sale or seizure but is not transferable, it is likewise 
an asset of the bankrupt estate. 4 Collier on Bankruptcy, 
14th Ed., pp- 1028-1032. 

The trustee in bankruptcy of a corporation has title to 
tort actions accruing to the corporation. 4 Collier on Bank- 
ruptcy, lith Ed., pp. 1259-1260 citing Hansen Merchantile Co. 
v. Wyman, Partridge & Co., 22 Am. B.R. 877, 105 Minn. 491, 

117 N.W. 926; Schreiber v. Burton, 10 Am. B.R. (N.S.) 67, 
81 Colo. 370, 256 Pac. 1; Thomason v. Miller, 12 Am. B.R. 
(N.S.) 546, 4 S.W. (2d) 668. 

In order to perform the duties placed upon him by the 

Act, a trustee in bankruptcy is charged with the responsibility 
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of making a full and complete investigation into every facet of 
the bankrupt's affairs, business and other matters having any 


relationship to the discovery and recovery of assets. Section 


21 of the Act (11 U.S.C. $44) provides the trustee with a means 


to fulfill this responsibility. 
Section 2la of the Bankruptcy Act provides: 


ing the acts, conduct or 


bankrupt, Provided 
(Underscoring supp lied ) 
Section 2lk of the Bankruptcy Act provides: 


"Tn all proceedings under this Act, the 
parties in interest shall be entitled to 
all rights and remedies granted by the. 
Rules of Civil Procedure for the United 
States District Courts established from 
time to time by the Supreme Court pertain- 
ing to discovery, interrogatories, inspec- 
tion and production of documents, and to 
the admission of execution and genuineness 
of instruments; Provided ------------- --." 


General Order in Bankruptcy 37 provides: 


"In proceedings under the Act the Rules of 
Civil Procedures for the District Court of 
the United States shall, in so far as they 
are not inconsistant with the Act or with 
these general orders, be followed as nearly 
as may be. But the court may shorten the 
limitations of time prescribed so as to 
expedite hearings, and may otherwise modify 
the rules for the preparation or hearing of 
any particular proceeding." 


Rule 45 of the Federal Rules of Civil Procedure provides: 


"(b) For Production of Documentary Evidence. 
A subpoena may also command the person to whom 
it is directed to produce the books, papers, 
documents, or tangible things designated there- 
in; but the court, upon motion made promptly 
and in any event at or before the time speci- 
fied in the subpoena for compliance therewith, 
may (1) quash or modify the subpoena if it is 
unreasonable and oppressive or (2) condition 
denial of the motion upon the advancement by 
the person in whose behalf the subpoena is 
issued of the reasonable cost of producing 

the book, papers, documents, or tangible 
things." 


The purpose of a Section ela examination is to assist the 
trustee to discover concealed assets of the bankrupt, to ascer- 
tain whether the bankrupt has given preference to any of his 
creditors, to learn whether the bankrupt has been guilty of 
acts which would prevent him from obtaining his discharge in 
bankruptcy, and in general, to aid the trustee to recover, for 
the creditors, any property to which they are entitled, to pro- 
tect their rights in the bankruptcy proceedings, and to assist 
the court in administering the estate of the bankrupt. Matter 
of Prussian, 43 Am. B.R. 13, 155 Fed 857; Cameron v. United 


States, 21 Am. B.R. 604, 231 U.S. 710, 34S. Ct. e4u4, 58 L. 


Ed. 448. It provides a method for a searching inquiry into 
the condition of the estate of the bankrupt, assistance in 

discovering and collecting the assets, and developing facts 
and circumstances which bear upon the question of discharge. 
Travis v. United States, 123 Fed 268. The purpose has been 
universally recognized as that of discovery. The object of 
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such proceeding is to afford creditors and officers charged 
with the administration of the estate full information in con- 
nection therewith in order that the necessary steps may be 
taken for its preservation. Matter of Eastern Utilities In- 
vesting Corp.» 37 Am. B.R. (N.S.) 614, 98 F2d 620. It 4s the 
aim of Section 2la to furnish the trustee with power to inquire 
summarily into the existance of assets that may be collected 
and distributed. Matter of Insull Utility Investments, Al 

Am. B.R. (N.S.) 460, 27 F. Supp. 887. 


While "any designated person" may be subpoenaed and ex- 


amined in a bankruptcy proceeding upon application under Sec- 
tion 2la, the examination must concern only the "acts, conduct 
and property" of the bankrupt. Matter of Madero Bros., 43 Am. 
B.R. 669, 256 Fed. 859. The examination cannot go into matters 
not pertaining to the administration of the estate. ‘In re 
Cliffe, 3 Am. B.R. 257, 97 Fed. 540, or be used to deive into 
the private affairs of a witness, where such affairs have no 
connection with the acts, conduct or property of the bankrupt. 
2 Collier on Bankruptcy, 14th Ed., page 301. : 

A witness other than the bankrupt may be compelled to 
produce upon subpoens books, papers and documents which re- 
late to the “acts, conduct, or property" of the bankrupt, and 
testify as to their contents. Such books or papers must have “ 
some relation to or bearing on the inquiry. The latitude, 
however, is wide, but the applicant for the Section 2a 
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examination cannot obtain evidence by such means as to trans- 


actions between other persons, with which the bankrupt had no 


connection. 2 Collier on Bankruptcy, l4th Ed., pages 306-308. 


The trustee in bankruptcy in the proceeding now under con- 
sideration does not assert that he has a right of action against 
anyone. His application for the examination indicates that it 
4s for the purpose of determining whether a cause of action 
might exist. This is one of the important duties that a trus- 
tee in bankruptcy must perform and such examination may pro- 
perly extend to any matters which have a tendency: toidiseiese 
or have a bearing on the bankrupt estate. In re Youroveta 
Home & Foreign Trade Co., 288 Fed. 507. 

However, the course of the examination must be confined 
within legal limits, and though the court is vested with a 
wide measure of discretion as to its scope it must not be 
pushed so far as to encroach upon the witness! right of pri- 
vacy in relation to its own affairs, where the concerns of 
the bankrupt are not involved. Nor must it be permitted to 
encroach on the rights of others who have had no dealings 
with the bankrupt. In determining reasonableness of require- 
ments of a challenged subpoena the court is called upon to 
balance the important function of the trustee to expose chi- 
canery and double-dealing against the incalcuable precious 
right of the citizen to be let alone and to hold his writings 
Snviolate from alien eyes in absence of evidence that the ma- 
terial sought is relevant to the bankrupt's acts or property. 
Heron v. Blackford, 264 Fed 723. 
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It is fundamental law that a subpoena duces tecum should 
describe the documents desired with sufficient definiteness to 
enable the witness to identify them without any prolonged or 
extensive search. In matters in litigation, it has been held 
that a plaintiff is not entitled to have brought in a mass of 
books and papers in order that he may search them through to 
gather evidence. 58 Am. Jur. 36. 

It is also fundamental law that where a subpoena duces 
tecum is issued without the previous judicial determination 
of the sufficiency of the application or affidavit, the court 
has inherent power to entertain a motion to quash the writ, 
and on such motion it may determine the question, or whether 
the documents in question are such that the witness is bound 
to produce them. 58 Am. Jur. 37-38. This principle has been 
carried into Rule 45 of the Federal Rules of Civil Procedure. 

However, in the matter now under consideration, there is 
more to the problem than the issuance of a subpoena duces 
tecum. -The trustee in bankruptcy, following proper and appro- 
priate application, was authorized by the Referee in Bankruptcy 
for the United States District Court for the Southern District 
of New York to institute ancillary proceedings in this Court 


for the purpose of conducting examinations of the Commodities 


Exchange Authority, the United States Department of Agriculture, 
and other agencies and Department of the Federal Government, 


pursuant tc Section 2la of the Bankruptcy Act; that pursuant 


- 193 - 


to such authority, the trustee in bankruptcy petitioned this 
Court to exercise ancillary jurisdiction for the purpose of 
examining the said Departments and agencies of the Federal 
Government upon the representation that such examination was 
necessary in order for the trustee in bankruptcy to properly 
d@ischarge his fiduciary duties and obligations as such trustee; 
that a Judge of this Court granted the application of the trus- 
tee in bankruptcy and referred the matter to this Referee in 
Bankruptcy with full authority to proceed to perform such 
duties in connection therewith as are conferred upon Courts 
of Bankruptcy by the Bankruptcy Act; that pursuant to such re- 
ferral this Referee in Bankruptcy, upon petition filed by the 
trustee in bankruptcy for the examination of the Hon. Orville 
L,. Freeman, Secretary of Agriculture, to which was attached a 
Schedule of Documents identical to the list of documents made 
part of the subpoena duces tecum, and after full consideration 
of facts set forth in the petition and the identification of 
the documents in the attached schedule, entered an order di- 
recting the Secretary of Agriculture to appear at a specified 
time, bringing with him the documents set forth in the afore- 
said Schedule. 

“As of this date the Judges and Referees of two Courts have 
concluded that the examination being undertaken by the trustee 


in bankruptcy is necessary and essential to the performance of 


his fiduciary duties. This Referee in Bankruptcy gave very 
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special attention to the Schedule of Documents attached to 

the petition of the trustee in bankruptcy and, upon cone luding 
that production of the said documents were proper and essential 
to the investigation being undertaken by the trustee in pank- 
ruptey, and were not in violation of the rights of the witness, 
ordered the witness to produce them at the hearing. : 

The issuance of the subpoena duces tecum was not essen- 
tial to the conduct of the 2la examination, but was undoubtedty 
a precautionary measure taken by counsel for the trustee in 
recognition of the fact that, unfortunately, there 4s greater 
understanding among attorneys as to the requirements and ef- 
fectiveness of a subpoena duces tecum than there is to an 
order of the Bankruptcy Court to produce records. | 

Consequently, any conclusion reached in connection with 


the motion to quash or modify the subpoena duces tecum will be 


equally effective as to the order to produce documents entered 


by this Court. 

At the time this order was entered this Referee’ was quite 
aware that the rules and precedents forbidding ai vulgence or 
disclosure of information, reports, records .and documents, etc., 
by Gbite orriotele ent yb eet fe generally ‘upheld 
in connec mn with judicial hearings in private litigation, 
however, the proceeding now being undertaken by the trustee 


in bankruptcy is not one of litigation, but one of investiga- 
tion. It is the opinion of this Referee that under such 
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circumstances the rules should be interpreted with greater 


liberality than would be the case in matters of litigation. 
ES eLeegaggeeNreRD 


This Referee is of the opinion that it is the duty of any 
Federal Government Department or agency to lend its assist- 
ance to the trustee in bankruptcy in an investigation in a 
matter of such widespread importance and public interest as 
prevails in this case, rather than to throw obstacles in his 
path. 

This Referee was concerned also about the fact that, in 
the conduct of such a far reaching examination of documents, 
information concerning persons having no connection with the 
problem would be opened to the trustee or his agents. How- 
ever, after due consideration it was concluded that the ma- 
terial sought, insofar as the individual citizen was concerned, 
was essentially of a public nature, filed in connection with 
rules regulating the activity they were engaged in, quite dis- 
tinguishable from private papers maintained in their personal 
files, and, therefore, examination by the trustee in bankruptcy 
was permissible. 

At the hearing it was suggested that the disclosure of 
the information requested would result in the disclosure of 
trade secrets of individual citizens. Of course, this Court 
would not compel any person to divulge trade secrets in any 
matter where such person had no connection, or business deal- 


ings, with the bankrupt. However, whatever trade secrets 
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might be divulged by the examination of the documents under 
order to be produced have now so mellowed with age by the pas- 
sage of time that they can be of little importance, except, of 
course, where the trade secret might be the development of a 
conspiracy or agreement to create the very conditions that re- 
sulted in the bankrupt's financial debacle. If that be the 
case, then there is good reason for disclosure of the documents. 
The subpoena is broad and sweeping in its sone It has 
to be because of the subjects under consideration. But by 
subject matter it is as limited as it can possibly be. The 
fact that a great number of documents are involved is indica- 
tive of the fact that a great number of documents were required 
by the government to regulate and "police" this market. If it 


was necessary for the government to accumulate these documents 


in this endeavor, then it is necessary for the trustee to have 


access to them in order to fulfill his duties. 

The memoranda filed by each of the parties are most im- 
pressive and it has been an interesting, though time consuming, 
undertaking to review the many citations presented. This 
memorandum is being limited in its coverage of applicable 
legal precedents to those matters concerning the trustee's 
title to property, the trustee duties and obligations, and the 
investigatory powers and duty of the trustee. To go further 
into the other problems would be no more than a duplication 
of the references cited in the trustee's memorandum which 


this Court hereby adopts. 
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This Court finds as follows: 

1. That the records and documents in the possession, 
custody and control of the Secretary of Agriculture must be 
made available to the trustee in bankruptcy in order for him 
to properly perform his obligations under the bankruptcy Act. 

2. That the trustee in bankruptcy is required to make a 
thorough examination for the purpose of discovering assets. 

3. That a right, or cause, of action available to the 
bankrupt prior to bankruptcy is an asset of the bankruptcy 
estate. 

4, That the circumstances under which the bankrupt in 
this proceeding suffered such heavy financial losses demands 
that the trustee in bankruptcy make an extensive investigation 
for the purpose of determining the cause or causes for such 
circumstances. 

5. That this is an investigatory proceeding and not an 
adversary proceeding. 


6. That the records under order and subpoena to produce 


are not confidential records and documents related to the pri- 
vate business of the party under subpoena or of any other 
party, but are, in fact, public records filed as required by 
law by persons obligated to make such disclosures in order to 
engage in the business or activity involved, or documents pre- 
pared by the regulating agency in connection therewith, of 
which the witness is the custodial repository. 
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7. That this investigation is limited to discovering 
transactions affecting the bankrupt and the trustee has no 
interest in obtaining evidence as to transactions between 
other persons with whom the bankrupt had no connections, ex- 
cept as they might relate to transactions affecting the bank- 
rupt. 


8. That the witness had no right to determine whether 


or not any record or document in his possession does or does 
not have any relation to the bankrupt. 

9. That if there be any records or documents that, when 
under oath, the witness testifies have no relation to, or con- 
nection with, the bankrupt, that record or document shall be 
shown to the Court for its determination of availability to 
the trustee in bankruptcy. 

10, That weighed against the problem confronting the 
trustee in bankruptcy the order and the subpoena are not bur~ 
densome or oppressive and are not too broad or sweeping in 
their scope, but to the contrary are as limited as could be 
under the circumstances. 

11. That since the trustee in bankruptcy has volunteered 
to examine all such records and documents at such place or 
places as they are regularly kept, such documents as are being 
used by the Department of Agriculture and the Department of 
Justice in investigations of possible violations of Federal 
Law can be made available to the trustee in bankruptcy at a 
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time and place that is mutually convenient to the trustee and 
the two Departments. 

12, That references to the trustee in bankruptcy herein 
shall also include his authorized agents and attorneys. 

The motion to quash or modify the subpoena duces tecum 
is denied. 

Counsel for the parties shall jointly prepare an order 
in conformity with the above and submit same on the 10th day 


of May, 1966, at 9:30 o'clock A.M. 


Dated: April 21, 1966 


John A. Bresnahan 


(0) ° 
Referee in Bankruptcy 


(CAPTION) OMITTED] 


ORDER 
(Filed May 10, 1966) 


This matter having come on to be heard on January 20, 
1966, upon the motion of the Secretary of Agriculture to quash 
or modify a subpoena duces Gecum duly served upon him on Octo-=- 
ber 22, 1965, in conjunction with the petition of the Trustee 
of the above-named bankrupt for a 2la examination of the Sec- 
retary of Agriculture, and the Court having heard the arguments 


of counsel and having fully considered the memoranda of law and 


- 200 - 


affidavits filed by the respective parties herein, and the 
Court having on April 21, 1966, entered a Memorandum contain- 
ing its Findings of Fact and Conclusions of Law, and being 
fully advised in the premises, it is this 10th day of May, 
1966, : 

ORDERED, that the motion of the Secretary of Agriculture 
to quash or modify the subpoena duces tecum duly served upon 
him on October 22, 1965, be and hereby is denied; and it is 
further 

ORDERED, that all documents called for in the aforesaid 
subpoena duces tecum be produced for inspection and copying 
by the Trustee and his authorized agents and attorneys at 
such times and places mutually convenient and agreed upon 
by the parties; provided, that if there be any records or 
documents that, when under oath, the witness testifies have 
no relation to, or connection with, the bankrupt, that record 
or document shall be shown to the Court for its Betermnation 
of availability to the Trustee in Bankruptcy: , 

PROVIDED THAT, Orville L. Freeman, Secretary of Agricul- 
ture, shall not be required to personally appear in connection 
with this matter; and 

PROVIDED FURTHER, that the witness shall recover from the 
Trustee his costs and expenses connected with compliance with 
this order, the exact amount of which to subsequently deter- 


mined by the Court. 


Referee in Bankruptey 
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(CAPTION: OMITTED] 


PETITION FOR REVIEW 
(Filed May 19, 1966) 


To the Honorable, the Judges of the United States District 
Court for the District of Columbia: 

The petition of Orville L. Freeman, Secretary of Agri- 
culture, respectfully represents: 

1. Your petitioner is aggrieved by the order herein of 
John A. Bresnahan, referee in bankruptcy, dated May 10, 1966, 
a copy of which order is annexed hereto, marked Exhibit A, 
and made a part hereof. 

2. The referee erred in respect to said order, in that 
the referee's denial of petitioner's motion to quash or, al- 
ternatively, to modify a subpoena duces tecum was contrary to 
law in the following particulars: 

a. The referee erred in failing to conclude that the 
subpoena duces tecum was so broad and sweeping in scope as 
to be unreasonably burdensome and oppressive. 


b. The referee erred in his finding number 1 in failing 


to conclude that the trustee has not shown good cause for 


production of the documents sought in that (1) more than 
300,000 of the documents sought are readily available from 
other, non-government sources, (2) a great number of other 


subpoenaed documents consist of internal government memoranda, 
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investigation reports, policy decisions and other information 
received by the Secretary of Agriculture in confidence, and (3) 
many of the documents sought are presently being used by the 
United States Government in connection with investigations of 
possible violations of Federal law and are therefore 4mmune 
from disclosure. 

ce. The referee erred in failing to conclude that more 
than 300,000 of the documents sought by the subpoena are pro- 
hibited by law from disclosure under Section 8 of the Commod- 
ity Exchange Act, 7 U.S.C. 12, and that production of such 
documents would seriously prejudice the public interest and 
the interests of those persons who have submitted information 
to the Secretary of Agriculture in confidence. | 

d. The referee erred in concluding in finding number 
5, as amplified on page 11 of his memorandum, that because 
the trustee's action is an "investigatory proceeding" rather 
than an “adversary proceeding" the Secretary of Agriculture 
4s not entitled to the protection of the objections and con- 
siderations set forth in points (b) and (c), above. | 

e. The referee erred in concluding that all of the 
documents sought by the subpoena are "public records filed 
as required by law by persons obligated to make such dis- 
closures .. . or documents prepared by the regulatory agency 


in connection therewith..." As written, the schedule at- 


tached to the subpoena duces tecum encompasses & great many 


documents which fall in neither category. 
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f. The referee erred in finding number 11 in ruling that 
the trustee could inspect "such documents as are being used by 
the Department of Agriculture and the Department of Justice in 
investigations of possible violations of Federal law. . . at 
a time and place that is mutually convenient to the trustee 


and the two Departments. The referee apparently conceived 
the petitioner's contention to be that documents being used 
by the Department of Justice and the Department of Agriculture 
in current investigations of possible violations of Federal 
law should not be produced because of their geographic loca- 
tion and the inconvenience to the Government in producing them. 
The petitioner's contention, however, was that under control- 
ling rulings of this Court such documents are privileged from 
disclosure to any person, at any time and regardless of their 
geographic location, while they are being used in such inves- 
tigations. 

2. Petitioner further alleges that subsequent::to-oral: 


argument upon petitioner's motion to quash or modify subpoena 


duces tecum, the trustee involved herein has commenced liti- 


gation in the Southern District of New York concerning the 


same subject matter involved in thls proceeding. Seligson v. 


New York Produce Exchange, et al., U.S.D.C. S.D. N.Y., Civil 
No. 66. Petitioner submits that any and all documents which 


are properly producible to the trustee can and should be 


sought through proper discovery procedures in that Court under 
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the Federal Rules of Civil Procedure, and that thorough dis- 
covery from the defendants in the New York action would render 
compliance with much of the present subpoena unnecessary. 

WHEREFORE, petitioner prays that said order be reviewed 
by a judge in accordance with the provisions of the Bankruptcy 
Act, that said order be reversed, and that petitioner have such 
other and further relief as is just. 


Dated: Washington, D. C., May 19, 1966. 


ORVILIE L. FREEMAN 
Secretary of Agriculture 
Petitioner 


JO - DO 
Assistant Attorney General 


HARLAND F. LEATHERS 


Attorneys, Department of Justice 
Attorneys for Petitioner 


(CAPTIONED OMITTED] 


CERTIFICATE ON PETITION FOR REVIEW 
Lle y > 


ene 


the District of Columbia: 


To the Honorable Judges of the United States District Court for 


I, John A. Bresnahan, Referee in Bankruptcy herein, on 
the petition to review a final order dated May 10, 1966, made 
by me, hereby certify as follows: 


1. Petition for Examination of Hon. Orville L. Freeman 
Under §21(a) filed October 21, 1 


Order for Examination of Hon. Orville L. Freeman, 
Pursuant to Section 21(a), filed October 21, 1965 


Minutes of hearing on: 2la Examination of Hon. 
Orville L. Freeman filed on November 4, 1965 


Order for Continuing Return Date for Examination of 
Hon. Orville L. Freeman Pursuant to §21(a), filed 
November 4, 1965 


Minutes of continued hearing on: 2la Examination of 
Hon. Orville L. Freeman, filed December 7, 1965 


Motion to Continue Return Date for Examination of 
Hon. Orville L. Freeman Pursuant to §21(a) and Af- 
fidavit of Alex C. Caldwell, filed December 7, 1 
Order (granting above Motion) filed December 9, 1965 
Order for Continuing Return Date for Examination of 
Hon. Orville L. Freeman Pursuant to §21(a), filed 
December 21, 1965 


Motion to Quash, or, Alternatively, to Modify Subpoena 
Duces Tecum, filed January 10, 1966 


Affidavit of Alex C. Caldwell, filed January 10, 1966 
Affidavit of Lester P. Condon, filed January 10, 1966 
Memorandum in Support of Motion to Quash, or, Alterna- 


Se to Modify Subpoena Duces Tecum, filed January 10, 
19 


Memordndum of the Trustee of Ira Haupt & Co. in Opposi- 
tion to the Motion of the Secretary of Agriculture to 
Quash or Modify the Subpoena Duces Tecum Servéd on the 
Secretary - filed January 20, 1966 


Minutes of hearing on: Motion to Quash, or, 
Alternatively, to Modify Subpoena Duces Tecum 
and 2la Examination of Hon. Orville L. conan 
filed January 20, 1966 


Memorandum of Referee in Bankruptcy (Motaon to 
Seen Subpoena Duces Tecum), filed April 22, 
19 


Order (denying motion to quash or modify the 
subpoena duces ‘tecum) filed May 10, 1966 


Transcript of neers held on January 20, 1966, 
filed on February 1966 


Petition for Review, filed May 19, 1966 


Dated: May 24, 1966 Respectfully submitted, 


JOHN A. BRESNAHAN 


John A. Bresnahan | 
Referee in Bankruptcy 


copies to: 


John W. Dougias, Assistant Attorney General, 
Department of Justice 


Michael A. Schuchat, Esq., attorney for trustee 


PETITIONER)S/EXHIBIT A 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 
In Bankruptcy 
of 


IRA HAUPT & CO., a Limited No. 64 B 259 
Partnership, 


ORDER AUTHORIZING APPOINTMENT 
AND RETENTION OF SPECIAL COUNSEL 


(Filed June 24, 1966) 


At New York, in said District, on the 17 day of 
March, 1965. 


Upon the annexed application of CHARLES SELIGSON, 


as Trustee of the estate of the above-named bankrupt, verified 


the 15 day of March, 1965, praying for authority to employ 
and appoint the law firm of Weil, Gotshal and Manges under 
a special retainer to represent him as trustee to make an 
investigation into the facts and circumstances relative to 


the following law suits: 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BERNARD KLEBANOW, GEORGE LEWIS, 
ECON H, OTTINGER, MICHAEL SLOAN 
and HAROLD L. MARANTZ, KENNETH 
ALAN MARANTZ and EDITH LEE MAR- 
ANTZ, as Executors of the Estate 
of Charles Marantz, 


Plaintiffs, 
-against- 
G, KEITH FUNSTON, as President 
of the New York Stock Exchange, 
TRA HAUPT & CO. and MORTON KAMER- 
MAN, as Iiquidating Trustee for 
the Benefit of Ira Haupt & Co., 


Defendants. 


Index No. 64 Civ. 692 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 
BERNARD KIEBANOW and GEORGE I&WIS, 

Plaintiffs, 

-against- 

G. KEITH FUNSTON, as President of 
the New York Stock Exchange, STOCK 
CLEARING CORPORATION, IRA HAUPT & 
COMPANY and MORTON KAMERMAN as Ii- 
quidating Trustee for the Benefit 
of IRA HAUPT & COMPANY, and others — 
presently unknown to the Plaintiffs, © 

Defendants. | 


Index No. 64 Civ. 935 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
BERNARD KIEBANOW and GEORGE LEWIS, 

Plaintiffs, 

-against- 

NEW YORK PRODUCE EXCHANGE, NEW YORK 
PRODUCE EXCHANGE CLEARING ASSOCIATION, 
MERRILL LYNCH PIERCE FENNER & SMITH, 
INC., IRA HAUPT & COMPANY, MORTON 
KAMERMAN as Liquidating Trustee for 
the Benefit of IRA HAUPT & COMPANY, 
and others presently unknown to the 
Plaintiffs, 

Defendants. 


Index No. 64 Civ. 693 


and to advise him as to the further prosecution of such law 
suits and upon the annexed affidavit of IRA M. MILISTEIN, ESQ.; 
a member of the said law firm of Weil, Gotshal & Manges, sworn 
to the 7 day of March, 1965, and it appearing that no notice 
need be given and no adverse interest having been represented 
and it further appearing that members of said law firm are 
duly admitted to practice in this Court and the Courts of the 
State of New York, and the Court being satisfied that said 

law firm of Weil, Gotshal & Manges represents no interests 
adverse to CHARIES SELIGSON, as trustee, or to the estate, 

in the matter upon which it is to be engaged and that the em- 
ployment of said law firm is necessary and would be in the 
pest interests of the said estate; it is 


= Be = 


ORDERED, that CHARIES SELIGSON, as trustee, be and 
he is hereby authorized to employ and appoint the law firm of 
Weil, Gotshal & Manges, as attorneys for represent him under 
a special retainer to investigate the facts and circumstances 
relative to the above-captioned law suits and to advise the 
said trustee as to the further prosecution thereof; and it 
is further | 

ORDERED, that the compensation of Weil, Gotshal & 
Manges for services rendered on behalf of the said trustee 
shall be hareafter fixed by this Court upon appropriate ap- 
plication therefor. : 


EDWARD J. RYAN 


United States of America } 2 
Southern District of New York 


I, Edward J. Ryan, Referee in Bankruptcy, in and for 
the said district, do hereby certify that the within instru- 
ment 18 a true and correct copy of the original as the same 
appearance of record in my office. 

In Witness Whereof, I hereunto set my hand this 18 day 
of March, 1966. 


EDWARD J. RYAN 
eferee in cy 


OL See 5 Ee 
er. 


PETLTIONER!'S EXHIBIT B 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
In the Matter 
ovef In Bankruptcy 
IRA HAUPT & CO., a Limited No. 64 B.259 


Partnership, 
Bankrupt. 


APPLICATION FOR AUTHORITY TO INSTITUTE AND 
PROSECUTE A LAW SUIT AGAINST NEW YORK PRO- 
DUCE EXCHANGE, NEW YORK PRODUCE EXCHANGE 
CLEARING ASSOCIATION AND OTHERS AND FOR - 
THE APPOINTMENT OF SPECIAL COUNSEL. 
(Filed June 24, 1966) 
TO THE HONORABLE EDWARD J. RYAN, REFEREE IN BANKRUPTCY: 

The application of Charles Seligson, as Trustee, re- 
spectfully represents: 

1. On October 6, 1964, applicant was duly appointed 
Trustee of the Estate'of the above named bankrupt and has duly 
qualified and is now acting as such Trustee. 

2. At the time of applicant's appointment and qualifi- 
cation herein, there were pending five law suits wherein the bank- 
rupt and Morton Kamerman, a8 liquidating trustee for the benefit 
of Ira Haupt & Co., were named as nominal defendants. Each of 
said law suits to an extent was derivative in character and had 
been instituted by limited partners of the bankrupt, in various 
combinations, on behalf of the bankrupt and in certain instances 
Sndividually. In respect of each such law suit, the plaintiffs 
were and are represented by the law firm of Rosenman, Colin, Kaye, 
Petschek & Freund, Esqs. 

3. Heretofore and by order dated March 17, 1965, ap- 


plicant was duly authorized and empowered to employ and appoint 


the law firm of Weil, Gotshal & pase under a special 
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retainer, to investigate the facts and circumstances relating 


to three of the then pending law suits and to advise applicant 


as to the further prosecution thereof. 

4{ Included amongst the aforesaid three law suits, 
then pending, was a law suit instituted in the United States 
District Court for the Southern District of New York by Messrs. 
Bernard Klebanow and George Lewis, as Plaintiffs, against the 
New York Produce Exchange, New York Produce Exchange Clearing 
Association, Merrill Lynch Pierce Fenner & Smith, Ine., ira 
Haupt & Co., Morton Kamerman, as liquidating crmetecntor the 
benefit of Ira Haupt & Co. and others presently unknown to 
the plaintiffs, as defendants, Index No. 64 Civ. 693. 

5. Immediately subsequent to the employment and 
appointment of Weil, Gotshal & Manges, as aforesaid, the said 
law firm undertook on behalf of applicant, an investigation in- 
to the facts and circumstances relating to the relationship be- 
tween the bankrupt, the New York Produce Exchange, New York 
Produce Exchange Clearing Association and others for the pur- 
pose of advising applicant as to the further prosecution of 
the pending law suit and the prosecution of claims by him,on 
behalf of the bankrupt estate in connection therewith. 

6. Said investigation encompassed approximately 
twenty-four sessions of examinations under Section 21a of the 
Bankruptcy Act conducted before the special master appointed 
for that purpose in this proceeding as well as examinations 
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conducted under the aforesaid section of the Bankruptcy Act 

in ancillary proceedings instituted in the United States Dis- 
trict Court for the Northern District of Illinois and United 
States District Court for the District of Columbia. In addi- 
tion thereto, thousands of documents were examined by appli- 
cant's special counsel in conjunction with his appointed ac- 
countants and thousands of hours were devoted by applicant's 
special counsel and his accountants in relation to this in- 
vestigation. Applicant and his general counsel were constantly 
apprised of the progress and posture of the investigation and 


of the facts uncovered in relation thereto. 


7. On March 14, 1966, applicant's special counsel 


reported to him the results of said investigation and advised 
him that there existed on behalf of the bankrupt estate fac- 
tual and legal bases for claims against the New York Produce 
Exchange, New York Produce Exchange Clearing Association and 
others for the failure to properly discharge regulatory and 
other responsibilities imposed by the Commodity Exchange Act 
and other related improper conduct with respect to the bank- 
rupt including violations of the anti-trust laws of the United 
States, all in respect of trading in cottonseed o11 futures, 
which conduct allegedly caused losses to this bankrupt estate 
exceeding $12,000,000. 

8. Applicant's special counsel has also advised 
him that no benefit accrues to this bankrupt estate by reason 
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of intervention in the pending law suit against New York Produce 
Exchange, et al., instituted by certain limited partners of the 
bankrupt or by reason of substitution for the plaintiffs named 
therein. | 
9. Accordingly, applicant seeks authority to insti- 

tute and prosecute an independent law suit in a court of compe- 
tent jurisdiction against the New York Produce Exchange, New 
York Produce Exchange Clearing Association and other defen- 
dants as may be designated by his counsel based upon the Vi 
violations of law described above for the damages sustained 
by this bankrupt estate and, where appropriate, under the anti- 
trust laws of the United States, to seek treble damages. 

10. Applicant respectfully submits that it is in 
the best interests of this estate and its creditors that he‘ ~ 


be authorized to institute and prosecute in a court of compe- 
tent jurisdiction such a law suit. : 

11. Applicant seeks authority to employ and appoint 
the law firm of Weil, Gotshal & Manges, under a special re- 


tainer, to institute and prosecute on his behalf as Trustee, 
the said law suit. As hereinabove stated, the said law firm 
with the aid and assistance of applicant's accountents, has 
conducted the investigation into the pertinent facts and cir- 
cumstances relating to the subject matter of the proposed law 
suit and are pre-eminently qualified to institute and prose- 
cute the law suit. As described in the application annexed 


- 215 - 


to the order of March 17, 1965, referred to above, Ira M. 
Millstein, Esq., the member of the law firm of Weil, Gotshal 
& Manges responsible for the aforesaid investigation, has par- 
ticular skills and experience in the areas upon which the said 
law suit is based. 

12. Mr. Milistein has been a partner in the law firm 
of Weil, Gotshal & Manges since 1957 and at one time was 2 
member of the Anti-Trust Division of the Department of Justice. 
He is a lecturer on Trade Regulations at the New York Univer- 
sity School of Law. At the present time the firm of Weil, 
Gotshal & Manges consists of twelve partners and twenty-seven 
associates and in applicant's opinion is qualified to render 
the professional services necessary to the institution and 
prosecution of the law suit. In that connection, the ser- 
vices of attorneys are absolutely necessary. 

13. Ira M. Millstein, Esq. is admitted to practice 
in this Court, the Courts of the State of New York and the 
Courts of Appeal for the First, Second and Fifth Circuits. 
Other members and associates of the law firm of Weil, Gotshal 
& Manges are duly licensed to practice in this Court and the 
Courts of the State of New York. 

14. The law firm of Weil, Gotshal & Manges has no 


agreement as to compensation herein except that the order of 


March 17, 1965, as amended and enlarged, provides that the 


compensation of said law firm for services rendered on behalf 
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of applicant shall be fixed by the Court upon appropriate ap- 


plication therefor. Applicant requests that the order of 
March 17, 1965 be deemed further amended s0 as to enlarge the 
special retainer of the law firm of Weil, Gotshal & Manges so 
as to encompass the institution and prosecution of the above 
described law suit. | 

15. To the best of applicant's knowledge, the law 
firm of Weil, Gotshal & Manges has no connection with the 
said bankrupt, its creditors or any other parties in interest 
or their respective attorneys except as stated in the affidavit 
of Ira M. Millstein, Esq., annexed hereto and except that the 
aforesaid order of March 17, 1965 was heretofore amended and 
enlarged by an order of this Court dated August 16, 1965 BO 
that the special retainer of Well, Gotshal & Manges encompas- 
sed the further investigation and prosecution of applicant's 
claims against the American Express Company and the said law 
firm appears as attorney of record for applicant in the action 
instituted against the said American Express Company now pend- 
ing in the Supreme Court, State of New York, County of New 
York. The reasons for the prior amendment and enlargement 
of the order dated March 17, 1965 are set forth in the appli- 
cation made by applicant annexed thereto, verified August 13, 
1965 and are incorporated herein as if set forth fully and 
at length. 


16. The appointment and employment of the aforesaid 
law firm for the purposes hereinabove described in relation to 
the institution and prosecution of the said law suit is in the 
best interests of the bankrupt estate and its creditors. 

17. No suggestion or recommendation as to whom to 
retain in connection with the institution and prosecution of 
said law suit has been received by your applicant. 

18. No previous application for the relief sought 
herein has been made to this or any other Court. 

WHEREFORE, applicant respectfully prays that he be 
authorized to forthwith institute and prosecute in 4 court of 
competent jurisdiction a law suit against the New York Produce 
Exchange, New York Produce Exchange Clearing Association and 
others, as aforesaid, and to employ and appoint the law firm 
of Weil, Gotshal & Manges, under a special retainer, to repre- 
sent applicant in relation to the institution and prosecution 
of such law suit and that the order of March 17, 1965, be 
deemed amended and enlarged as set forth in the prefixed order 
and that applicant have such other and further relief as is just. 


Dated: New York, New York 
March 17, 1966 


s/ Charles Seligson 
0. 


As Trustee 


/3/ 

SELIGSON & MORRIS 
Attorneys for Trustee 

1290 Avenue of the Americas 
New York, New York 10019 
If 1-7510 


PETITIONERS” EXHIBIT. C 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 

In Bankruptcy 
of ' 
No. 64 B 259 
IRA HAUPT & CO., a limited 

Partnership, 


ORDER AUTHORIZING PROSECUTION OF A LAW 
SUIT AGAINST THE NEW YORK PRODUCE EX-. 
CHANGE, NEW YORK PRODUCE EXCHANGE CLEAR- 
ING ASSOCIATION AND OTHERS AND APPOINTING 
SPECIAL COUNSEL. 
(Filed June 24, 1966) 


At New York, in said district, on the 2ist day of 
March, 1966. 


Upon the annexed application of Charles Seligson, 
as Trustee of the Estate of the above named bankrupt, dated © 
March 18, 1966, praying for authority to institute and pro- 
secute a law suit in a court of competent jurisdiction in 
connection with claims in favor of the bankrupt estate a- 
gainst the New York Produce Exchange, New York Produce Ex- 
change Clearing Association and others, and that he be 
authorized and empowered as Trustee, to employ and appoint 
the law firm of Weil, Gotshal & Manges, which law firm has 


heretofore conducted an investigation into the facts and 
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circumstances relating’ to the aforesaid claims and advised the 
said Trustee that there are legal and factual bases for the fil- 
ing and prosecution of a law suit in connection therewith, under 
a special retainer, so as to enable the said law firm to repre- 
sent him, as Trustee, amd as plaintiff in the prosecution of 
the Trustee's claims against the New York Produce Exchange, 
New York Produce Exchange Clearing Association and others and 
upon the annexed affidavit of Ira M. Millstein, Esq., a member 
of the law firm of Weil, Gotshal & Manges, sworn to the 18th 
day of March, 1966, and it appearing that no notice need be 
given and no adverse interest having been represented and it 
further appearing that the prosecution of such a law suit is 
in the best interests of this bankrupt estate and that the 
members of the aforesaid law firm, Weil, Gotshal & Manges, 
are duly admitted to practice in this Court and the courts 
of the State of New York, and the Court being satisfied that 
said law firm represents no interests adverse to Charles Selig- 
son, a8 Trustee, or to the estate, in the matters upon which 
it is to be engaged, as hereinafter set forth, and that the 
employment of said law firm is necessary and would be in the 
best interests of the said estate, it is 

ORDERED, that Charles Seligson, as Trustee, be and 


he hereby is authorized and empowered to forthwith institute 


and prosecute a law suit in a court of competent jurisdiction 


against the New York Produce Exchange, New York Produce Exchange 
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Clearing Association and others in relation to the claims of 
this bankrupt estate against such defendants based upon the 
failure to properly discharge regulatory and other responsibi1- 
ities imposed by the Commodity Exchange Act and other related 
4mproper conduct with respect to the bankrupt including viola- 
tions of the anti-trust laws of the United States, all in re- 
spect of trading in cottonseed of11 futures, which conduct al- 
legedly caused damages to this bankrupt estate exceeding 
$12,000,000; and it 1s further | 

ORDERED, that the said Trustee be and he hereby is 
authorized and empowered to employ and appoint the law firm of 
Weil, Gotshal & Manges, as his attorneys, under a special re- 
tainer, to represent him in connection with the institution and 
prosecution of the aforesaid law suit and to that extent the 
order of this Court dated March 17, 1965 authorizing and em- 
powering the said Trustee to employ and appoint the aforesaid 
law firm to conduct an investigation into the facts and cir- 
cumstances relating to certain law suits therein described, be 
and the same is hereby deemed amended and enlarged as herein- 
above provided; and it is further 

ORDERED, that the amended order of this Court dated 
March 17, 1965, except as hereinabove further amended and “en- 
larged be and the same shall in all other respects remain in 


full force and effect. 


ee Edward J. yen, 
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PETITIONERS:"ERHIBIT D 
COMPLAINT 
UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 
66 Civ. No. 1016 


Charles Seligson, as Trustee in Bankruptcy of Ira Haupt 
& Co., a Idmited Partnership, Bankrupt, 


Plaintiff, 
against 

New York Produce Exchange; New York Produce Exchange 
Clearing Association; Donald V. MacDonald; Fahnestock 
& Co.; Harry B. Anderson; Merrill Lynch, Pierce, Fen- 
ner & Smith, Incorporated; Walter C. Klein; Bunge 
Corporation; Harold H. Vogel; Continental Grain Com- 
pany; Sidney Fashena; I. Usiskin & Co.; Carl R. Berg; 
Solomon J. Weinstein and David L. Boyer, 


Defendants. 
Plaintiff Demand Trial by Jury 


Plaintiff, by his attorneys, Weil, Gotshal & Manges, for 
his complaint herein, alleges, upon information and belief ex- 
cept as to paragraphs 1, 2, 3, 5, 6 and 7 hereof, as follows: 

I 
JURISDICTION AND VENUE 
1. This action is brought under the Commodity Exchange 


Act (7 U.S.C. §1-17a), to recover damages resulting from de- 


fendants! violation of said Act, and under Sections 4 and 12 
of the Clayton Act (15 U.S.C. §§15 and 22), and Section 1 of 
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the Sherman Act (15 U.S.C. §1), to recover treble damages for 
the violation by the defendants of Section 1 of the Sherman 
Act. 

2. The matter in controversy exceeds the sum or value 
of $10,000.00 exclusive of interest and costs. 

3. This Court has jurisdiction of this action by virtue 
of 28 U.S.C. Sections 1331 and 1337. 

4, Each defendant is an inhabitant of or may be found 
in the Southern District of New York and in the case of each 


corporate or partnership defendant transacts business in the 


Southern District of New York. 
II 
THE PARTIES 

5. At all times hereinafter mentioned, Ira Haupt & Co. 
(hereinafter referred to as "Haupt") was a limited partner- 
ship formed in accordance with the laws of the State of New 
York and was engaged in a general securities and commodities 
brokerage and commission business, formerly with an office and 
principal place of business at No. 111 Broadway, New York, New 
York. During 1963 and for many years prior thereto, Haupt was 
registered with and represented in membership on the New York 
Produce Exchange and was a clearing member of the New York 
Produce Exchange Clearing Association. 

6. On March 23, 1964, an involuntary petition in bank- 
ruptcy was filed against Haupt in the United States District 
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Court for the Southern District of New York, Said proceedings 
were referred generally to the Hon. Edward J. Ryan, Referee in 
Bankruptcy and on June 26, 1964, said Referee in Bankruptcy 
entered a decree adjudging Haupt a bankrupt. On October 6, 
1964, plaintiff was duly appointed Trustee of the bankrupt 
estate of Haupt and thereafter qualified, and plaintiff is: 
presently the duly qualified and acting Trustee in Bankruptcy 
of Haupt. 

7. This action is instituted pursuant to leave of the 
Hon. Edward J. Ryan, by order dated March 21, 1966. 

8. Defendant New York Produce Exchange (hereinafter 
referred to as "Exchange"), a membership corporation organized 
and existing under the laws of the State of New York, maintains 
an exchange and other facilities for the purchase and sale of 
commodity futures contracts at No. 2 Broadway, New York, New 
York. 

9. Defendant New York Produce Exchange Clearing Associa- 
tion (hereinafter referred to as "Association"), a stock cor- 
poration organized and existing under the laws of the State 
of New York, maintains facilities for the clearance of com- 
modity futures contracts purchased and sold on the Exchange 


at 60 Beaver Street, New York, New York. 


10. Pursuant to the Charter and By-Laws of the Exchange: 


membership in the Exchange is limited to individuals, and or- 


ganizations seeking the privileges of membership in the Exchange 
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must be registered on the Exchange through a partner, in the 
| : 
case of partnerships, and through an authorized person in the 


case of corporations; and management of the Exchange is vested 


in a Board of Managers consisting of the President, Vice-Prunkares 


President, Treasurer and twelve Managers who must be fairly 
apportioned from among the various branches of trade interests 
represented in the Exchange. 

11. Defendant Donald V. MacDonald (hereinafter referred 
to as "MacDonald") was at all times hereinafter mentioned a 
member of the Exchange, the President of the Exchange, a mem- 
ber of the Exchange's Board of Managers and Chairman of its 
Executive Committee. 

12. Defendant Fahnestock & Co. (hereinafter referred to 
as "Fahnestock"), a partnership formed in accordance with the 
laws of the State of New York, is engaged in a general secur- 
ities and commodities brokerage and commission business in 


various states of the United States and in the City of New 


York, with its principal place of business at No. 65 Broadway , 


New York, New York. 

13. At all times hereinafter mentioned, MacDonald was 
the manager of the commodity department of Fahnestock AD 
acted as Fahnestock's agent, representative and alter ezo and 
under its direction and control with respect to his membership 
in the Exchange and his activities thereon. By virtue of Mac- 
Donald's or other!s membership in the Exchange, anmestock is 
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registered with the Exchange and enjoys the rights and privi- 
leges of a firm represented in membership on the Exchange, and 
is subject to the duties and obligations of such membership. 

14, Defendant Harry B. Anderson (hereinafter referred 
to as "Anderson") was at all times hereinafter mentioned a 
member of the Exchange, a member of the Exchange's Board of 
Managers and its Executive Committee, and Chairman of the Ex- 
change's Business Conduct Committee and Cottonseed Products and 
Soybean O11 Committee. 

15. Defendant Merrill Lynch, Pierce, Fenner & Smith, 
Incorporated (hereinafter referred to as "Merrill Iynch"), a 
corporation organized and existing under the laws of the State 
of Delaware, ,is engaged in a general securities and commodities 
brokerage and commission business in various states of the 
Unitea States and in the City of New York, with its principal 
place of business at 70 Pine Street, New York, New York. 

16. At all times hereinafter mentioned, Anderson was a 


Partner or Vice-President of Merrill Lynch and acted as Mer- 


rill Iynch's agent, representative and alter ego and under 


its direction and control with respect to his membership in 
the Exchange and his activities thereon. By virtue of Ander- 
son's or other's membership in the Exchange, Merrill Lynch is 
registered with the Exchange and enjoys the rights and privi- 
leges of a firm represented in membership on the Exchange, 


and is subject to the duties and obligations of such membership. 
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17. Defendant Walter C. Klein (hereinafter referred to 
as "Klein") was at all times hereinafter mentioned a member 
of the Exchange, and a member of the Exchange's Board of 
Managers and its Executive Committee. 

18. Defendant Bunge Corporation (hereinafter referred 
to as "Bunge"), a corporation organized and existing under 
the laws of the State of New York, is engaged in the business, 
among other things, of buying and selling commodities in var- 
ious states of the United States and in the City dif+New York, 
with its principal place of business at 1 Chase Manhattan 
Plaza, New York, New York. 

19. At all times hereinafter mentioned, Klein was the 


President and a director of Bunge and acted as Bunge's agent, 


representative and alter ego and under its direction and con- 


trol with respect to his membership in the Exchange and his 
activities thereon. By virtue of Klein's or other's membership 
in Exchange, Bunge is registered with the wxcharpe Te “SRY 
the rights and privileges of a firm represented in membership 
on the Exchange, and is subject to the duties and obligations 
of such membership. . 

20. Defendant Harold H. Vogel (hereinafter referred to 
as 'Vogel") was at all times hereinafter mentioned a member 
of the Exchange, the Vice-President of the Exchange, and a 
member of the Exchange's Board of Managers and its Executive 


Committee. 


21, Continental Grain Company (hereinafter referred to 
as "Continental Grain"), a corporation organized and existing 
under the laws of the State of Delaware, is engaged in the 
business, among other things, of buying and selling commod- 
ities in various states of the United States and in the City 
of New York, with its principal place of business at No. 2 
Broadway, New York, New York. 

22, At all times hereinafter mentioned, Vogel was a 
Vice-President of Continental Grain and acted as Continental 
Grain's agent, representative and alter ego and under its 
direction and control with respect to his membership in the 
Exchange and his activities thereon. By virtue of Vogel's 
ov: other's membership in the Exchange, Continental Grain is 
registered with the Exchange and enjoys the rights and privi- 
leges of a firm represented in membership on the Ex@hange, 
and is subject to the duties and obligations of such member- 
ship. 

23. Defendant Sidney Fashena (hereinafter referred to 
as "Fashena") was at all times hereinafter mentioned a mem- 


per of the Exchange, the Treasurer of the Exchange, a member 


of the Exchahge¢s, Board of Managers and its Executive Commit- 


tee. 
oh, Defendant I. Usiskin & Co. (hereinafter referred to 
as “Usiskin"), a partnership formed in accordance with the laws 


of the State of New York, is engaged in a general commodities 
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brokerage and commission business in various states of the 
United States and in the City of New York, with its principal 
place of business at No. 32 Broadway, New York, New York. 

25. At all times hereinafter mentioned, Fashena was an 


employee or partner of Usiskin and acted as Usiskin's agent, 


representative and alter ego and under its direction and con- 


trol with respect to his membership in the Exchange and his 
activities thereon. By virtue of Fashena's or other's mem- 
bership in the Exchange, Usiskin is registered with the Ex- 
change and enjoys the rights and privileges of a firm repre- 
sented in membership on the Exchange and is subject to the 
duties and obligations of such membership. 

26. Defendant (GQarl R. Berg was at all times hereinafter 
mentioned the full-time Managing Director of the Exchange. 

27. Defendant Solomon J. Weinstein was at all times 
hereinafter mentioned the President of the Association and 
Chairman of its Board of Directors. 

28. Defendant David L. Boyer was the full-time Manager 
of the Association since July 1, 1963 and is presently the 
Secretary-Treasurer of the Association. 

III 
CO-CONSPIRATORS 

29.(a) The following individuals and companies are not 

made defendants herein but are named as co-conspirators. 


Each participated in the acts and failures to act and in the 
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combination and conspiracy hereinafter alleged. 


At all times 


hereinafter mentioned, the individuals named as co-conspirators 


were members of the Board of Managers of the Exchange and were 


acting in such capacity under the direction and control of, and 


as agents, representatives and alter egos of the respective 


companies named as co-conspirators: 


Individual 
Co-Conspirator 


Milton Goldfogle 


Thomas Gowdy 

Wallace W. Hyde 

Otto F. Rehders 

Dirk D. VanLinschoten 
Dominick R. Comenzo 
Arthur V. Crofton 
James V. Gurge 


Carl E. Preston 


William B. Tucker 


Position in 
the Exchange 


Member of the 
Board of Managers 


Member of the 
Board of Managers 


Member of the 
Board of Managers 


Member of the 
Board of Managers 


Member of the 
Board of Managers 


Member of the 
Board of Managers 


Member of the 
Board of Managers 


Member of the 
Board of Managers 


Member of the 
Board of Managers 


Member of the 
Board of Managers 


Company 
Co-Conspirator 
Floor broker- 


No company affili- 
ation 


T.F. Gowdy & Co. 
Cargill, Incorpor- 
ated 

H. Hentz & Co. 


louis Dreyfus Cor- 
poration 


D. R. Comanzo & 
Inc. 


E. F. Hutton & 
Company, Inc. 


Holland American 
Line 


Floor broker- 
No company affili- 
ation 


The Van Iderstine 
Co. 


(b) The following individuals and companies are not made 


defendants herein but are named as co-conspirators. Each par-~ 


ticipated in the acts and failures to act and in the combina- 


tion and conspiracy hereinafter alleged. 


At all times herein- 


after mentioned, the individuals named as co-conspirators were 


officers and/or directors of the Association and were acting 


in such capacities under the direction and control of, and as 


agents, representatives and alter egos of the respective com- 


panies named as co-conspirators: 


Individual 
Co-Conspirator 


Charles B. Vose 


J. Antonio Zalduando 


Perry E. Moore 


Sidney Tessler 


L. Hudson Leathers 


Harry A. Zoeller 


Position in 
the Association 


Vice-President 
--Director 


Secretary-Treas. 
~-Director 


Ass't Sec'y-Treas. 
--Director 

Director 

Director 


Director 


Iv 


Company 
Co-Conspirator 


Kohlimeyer & Co. 
Orvis Brothers & 
Co. 

Robert Moore & Co. 
Bache & Co., Incor- 
porated 


Hayden, Stone In- 
corporated 


H. Hentz & Co. 


BACKGROUND OF THE VIOLATIONS ALLEGED 


30. On April 19, 1862, the Exchange was incorporated as 


the New York Commercial Association by an Act of the Legislature 


of the State of New York. 


On February 13, 1867, by an Act of 


the Legislature of the: State of New York.its name was changed: to 


the New York Produce Exchange. 
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31. The Exchange was organized for the purpose of pro- 
viding facilities for engaging in transactions involving the 
purchase and sale of contracts calling for the future delivery 
of commodities and to inculcate just and equitable principles 
of trade. Transactions in contracts calling for the future 


delivery of domestically produced agricultural commodities, 


commonly known as "futures contracts", are affected with a 


national public interest and are carried on by members of the 
general public located throughout the United States and by 
persons located throughout the United States who are engaged 
in the business of buying and selling such commodities and the 
products and by-products thereof in interstate commerce. With 
the exception of price, the essential terms of the futures 
contracts bought and sold on the Exchange are specified by 

the Exchange. 

32. Included among the facilities furnished by the Ex- 
change for the purchase and sale of futures contracts thereon, 
and an integral part thereof, is the clearance of such con- 
tracts through the Association, a process by which the Associ- 
ation becomes substituted as a seller to the buyer and as a 
buyer to the seller upon all futures contracts made on the 
Exchange. 

33, Pursuant to Exchange rules, all futures contracts 
made by members of the Exchange must be cleared through the 


Association, and all such contracts are subject to the Charter, 
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By-Laws of the Association, the privilege of clearing contracts 
through the Association is limited to clearing members of the 
Association and only members of the Exchange or those enjoying 
the privileges of Exchange membership may become clearing men- 


bers of the Association. 


34. Pursuant to the By-Laws of the Association, certain 


financial liabilities and obligations are imposed upon the in- 
dividual clearing members of the Association including but not 
limited to individual liabilitiy to the Association for losses 
brought about by the default of a clearing member and individ- 
ual liability for any money judgment or decree entered against 
the Association. Included among the clearing members of the™ 
Association are defendants Fahnestock, Merrill Lynch, ‘Continen- 
tal Grain, and Usiskin and co-sonspirators Cargill, Incorporated, 
E. F. Hutton & Company, Inc., Kohlmeyer & Co., Orvis Brothers & 
Co., Bache & Co., Inc., Hayden, Stone Incorporated, and H. Hentz 
& Co. : 

35. Pursuant to the By-Laws of the Association, clearing 
members are required to deposit certain original margin with 
the Association on futures contracts which have been cleared 
through the Association by the clearing member and the clear- 
ing member is also required to maintain, from day to case the 
value of such futures contracts. Said daily maintenance of 
value involves: the:payment.iortreceipt by the clemdiag Tomes 


of the difference between the value of the outstanding contracts 


- 233 - 


carried by him for customers at the prior day's settlement 
prices and the current day's settlement prices. In the event 


of price declines, clearing members having outstanding long 


or purchase positions with the Association must promptly for- 


ward sums to the Association which sums are distributed to 
clearing members having outstanding short or sale positions 
with the Association. In the event of increases in price, 
clearing members having outstanding short or sale positions 
must promptly forward sums to the Association which sums are 
distributed to clearing members having outstanding long or pur- 
chase positions with the Association. Payments required as a 
result of such fluctuations in market prices are known as 
"variation margin", While it is anticipated that the original 
and variation margin required of the clearing member will be 
recovered by the clearing member from the customers for whom 
such contracts were cleared, the clearing member is in all 
events individually liable to the Association for such amounts 
on all futures contracts cleared by the clearing member 
through the Association. As hereinbefore alleged, if a clear- 
ing member defaults in the payment of margin to the Associa- 
tion, the By-Laws of the Association provide that other clear- 
ing members are individually liable to the Association for the 
amount of such default, in accordance with a formula set forth 
in said By-Laws. 

36. Included*among the commodities for which futures con- 
tracts are purchased and soldon the Exchange is cottonseed oil. 
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37. At all times mentioned herein there were approxi- 
mately 550 individual members of the Exchange. Individual 
members of the Exchange and the firms registered and repre- 
sented in membership thereon (all hereinafter referred to as 
"members"), were, during the times mentioned herein, actively 
engaged in the purchase and sale on the Exchange, for them- 
selves and for customers, of futures contracts for a variety 
of commodities including cottonseed oil. During the year 
1963, the volume of trading in cottonseed oil futures contracts 
on the Exchange exceeded 125,000 contracts and had a total dol- 
lar value of approximately $750 million. 


38. Pursuant to the Commodity Exchange Act (hereinafter 


referred to as the "Act"), futures contracts for certain com= 
modities including cottonseed oil may only be bought and sold 
on an exchange which has been designated by the Secretary of 
Agriculture as a "contract market" and by or through a er 
thereof. 

39. Defendant Exchange is and was at all times mentioned 
herein, a "contract market". In order to qualify for designa- 
tion as a "contract market" the Exchange was required to show 
the Secretary of Agriculture that it complied with, and pro- 
vided assurance to the Secretary of Agriculture that it would 
continue to comply with, certain conditions and requirements 
set forth in the Act including the regulation of activities 
on the Exchange and the prevention of certain types of activ- 
ity on the Exchange. | 
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ho, The Act, and the By-Laws, Rules and Regulations of 
the Exchange and the Association adopted pursuant to the re- 
quirements of the Act, create duties and obligations on the 
part of the Exchange and the Association and their respective 
officers, managers, directors and agents, among other things: 
to comply and enforce compliance with the provisions of the 
Act, the Regulations of the Secretary of Agriculture promul- 
gated thereunder, and the By-Laws, Rules and Regulations of 
the Exchange and the Association adopted pursuant thereto; 
to maintain an orderly market for cottonseed oil futures con- 
tracts on the Exchange under such conditions as fairly to re- 
flect the general value of the commodity; to prevent sudden 
or unreasonable fluctuations in the prices of cottonseed oil 
futures contracts on the Exchange; to prevent undue and un- 
desirable speculative activity in cottonseed o11 futures con- 
tracts on the Exchange; to prevent the manipulation of prices 
of, and cornering of, cottonseed o11 futures contracts on the 
Exchange; to insure fair practices and honest dealings in 
cottonseed o11 futures contracts on the Exchange and in the 
Association; and to operate the Exchange and the Association 
in a just and equitable and fair and honest manner. 


hi, To carry out the said duties and obligations here- 


inbefore alleged in Paragraph 40, the Exchange and the Asso- 


clation and their respective officers, managers, directors and 


agents are vested with broad powers under By-Laws, Rules and 


- 236 - 


Regulations adopted pursuant to the requirements of the Act. 
Among the powers so possessed are: the power to make, determine, 
fix, alter, vary and change the rules regulating purchases and 
sales of, and general trading in, any commodity futures dealt 
in on the floor of the Exchange; to require members to furnish 
information; to make investigations of all transactions in com- 
modity futures; to summon witnesses for the purpose of examin- 
ing and investigating the dealings, transactions, financial 
condition and general conduct of members; to subpoena and ex- 
amine books and records; to call upon members for audited 
statements of their financial condition; to alter or abolish 
credits which may be given; to increase or decrease margin 
requirements in futures transactions; to fix the limit of 
daily permissible price fluctuations for futures Contractae 


to impose a limitation on the number of contracts which may 


be held by any person including members of the Exchange and 


the Association; to compel members of the Exchange and their 
customers to cease trading and accept a settlement of their 
contracts; to suspend or expel any member of the Exchange for 
engaging in conduct made unlawful by the Act or otherwise in- 
consistent with just and equitable principles of trade; and 

to deny representation on the Exchange to any nonemenber there- 
of engaging in conduct or proceedings inconsistent vith just 
and equitable principles of trade. 


he, Members of the exchange and the Association and 
other persons utilizing the facilities maintained by the Ex- 
change and the Association for effectuating transactions in 
futures contracts, including Haupt, were entitled to rely on 
the Exchange and the Association and their respective officers, 
managers, directors and agents to discharge the duties and 
obligations hereinbefore alleged in Paragraph HO. 

Vv 
VIOLATIONS ALLEGED AS AND FOR A FIRST CLAIM 

43. Commencing some time prior to November 20, 1963, 
the exact date being unknown to plaintiff herein, and con- 
tinuing to and including November 20, 1963, the defendants 
and co-conspirators failed to discharge the duties and obli- 
gations imposed upon them by the Act, and the By-Laws, Rules 
and Regulations of the Exchange and the Association adopted 
pursuant thereto, all in the manner hereinafter described. 

4h, Begining in July 1963, and continuing to and in- 
cluding November 20, 1963, Haupt acted as a broker for trans- 


actions in cottonseed oil futures contracts on the Exchange 


of Allied Crude Vegetable 011 Refining Corporation (herein- 


after referred to as "Allied"), and its affliated persons 
and corporations, including Anthony DeAngelis (hereinafter 
referred to as "DeAngelis"). The futures contracts executed 
on the Exchange by Allied and its affiliated persons and cor- 
porations through Haupt were also cleared through the Associ- 
ation by Haupt and by virtue of such clearance Haupt became 
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liable to the Association to maintain the value of the cotton- 
seed oil futures contracts made by Allied and its affiliated 
persons and corporations, in the manner hereinbefore alleged 


in Paragraph 35. 


45. During 1963, and particularly from the summer of 


1963 until on or about November 14, 1963, Allied and its af- 
filiated persons and corporations engaged in activities with 
respect to the purchase and sale of cottonseed oil futures 
contracts on the Exchange the tendency and effect of which 
was to artificially affect the prices of cottonseed oil futures 
contracts on the Exchange, to cause sudden or unreasonable 
fluctuations in the prices of such contracts, to constitute 
undue and undesirable speculative activity in such contracts, 
to constitute a manipulation of the prices of such contracts, 
to constitute a corner of such contracts and, in general, to 
create a disorderly market for such contracts under conditions 
as not to fairly reflect the general value of the commodity. 
46. Among the activities so engaged in by Allied and 
its affiliated persons and corporations was the purchase, 
through Haupt and other brokers, of a greater number of: cot- 
tonseed o11 futures contracts than had ever before been held 
by one person at one time and the frequent consummation of ex=- 


pit transactions (transactions not executed by public outcry at a 


pit or ring) involving large numbers of cottonseed oil futures 
contracts, In August 1963, the cottonseed o11 futures contracts 
outstanding in the name of Allied and its affiliated persons and 
corporations represented in excess of 50% of the total long 
position in such contracts outstanding on the Exchange. During 
the ensuing months the percentage of such contracts held by 
Allied and its affiliated persons and corporations increased 

to the point where on November 14, 1963, Allied's holdings of 


cottonseed oil futures contracts represented approximately 9C% 


of the total long position in such contracts outstanding on 


the Exchange, of which approximately 80% were carried on the 
books of the Association in the name of Haupt. 

47. From at least the summer of 1963 the defendants and 
the co-conspirators knew or should have known of the aforesaid 
activities of Allied and its affiliated persons and corpora- 
tions and knew or should have known of the tendencies and ef- 
fects of such activities, all of which the defendants and co- 
conspirators were required to prevent in order to discharge 
the duties and obligations imposed upon them by the Act and 
the By-Laws, Rulesiand Regulations of the Exchange and the 
Association adopted pursuant thereto, but failed to do so. 

48, On or about November 14, 1963, the defendants and 
the co-conspirators knew or should have known that the holdings 
of Allied and its affiliated persons and corporations then re- 
presented approximately 90% of the total outstanding long posi- 
tion in such contracts on the Exchange and that substantially 
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all of the cottonseed oil futures contracts purchased by: Al- 
lied and its affiliated persons and corporations had been ¢: 
cleared through the Association by Haupt and were carried on 
the books of the Association in the name of Haupt at that time. 
From at least on or about November 14, 1963, the defendants 
and the co-conspirators knew or should have known that the 
tendency and effect of such concentrated ownership of cotton- 
seed oil futures contracts would be to artificially affect 
prices for cottonseed oil futures contracts on the Exchange, 
to cause sudden or unreasonable fluctuations in the prices 

of such contracts, to cause substantial and continued declines 
in the prices for such contracts, to cause undue and undesir- 
able speculative activity in such contracts, to create a mani- 
pulation of the prices of such contracts, and, in ponereie to 
create a disorderly market for such contracts under conditions 
as not to fairly reflect the general value of the commodity, 
all of which the defendants and the co-conspirators were re-1!: 
quired to prevent in order to discharge the duties and obli- 
gations imposed upon them by the Act and the By-Laws, Rules 
and Regulations of the Exchange and the Association adopted 


pursuant thereto, but failed to do 80. 


49, On or about November 17, 1963, the defendants and 


the co-conspirators knew or should have known that continued 
substantial declines in the prices of cottonseed oil futures 


contracts on the Exchange would occur and that Allied and its 
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affiliated persons and corporations had exhausted their finan- 
cial resources and could no longer maintain the value of the 
cottonseed oil futures contracts which were executed on the 
Exchange through Haupt and cleared through the Association by 
Haupt. From on or about November 17, 1963, the defendants and 
the co-conspirators knew or should have known that demands by 
the Association for increased original margin requirements and 
for variation margin resulting from declines in the prices of 
cottonseed o11 futures contracts on the Exchange would have to 
be borne by Haupt without any prospect of reimbursement from 
Allied and its affiliated persons and corporations, thereby 
placing upon Haupt substantially all of the financial conse- 
quences attributable to the failure of the defendants and the 
co-conspirators to earlier discharge their duties and obliga- 
tions, and that in view of the size of the position involved 
Haupt could not continue to maintain the value of such con- 
tracts, and that the tendency and effect of such inability 
would be to further artificially affect the prices of cotton- 


seed of11 futures contracts on the Exchange, to cause sudden and 


unreasonable fluctuations in the prices of such contracts, to 
cause undue and undesirable speculative activity in such con- 
tracts, to result in a disorderly market for such contracts 
under conditions as not to fairly reflect the general value 

of the commodity, all of which defendants and the co-conspirators 


were required to prevent in order to discharge the duties and 
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obligations imposed upon them by the Act and the By-Laws, Rules 
and Regulations of the Exchange and the Association adopted 
pursuant thereto, but failed to do so. | 

50. As a result of the defendants' and the co-conspirators’ 
said failure to discharge the aforesaid duties and obligations 
imposed upon them, all as hereinabove alleged, there occurred 
upon the Exchange, subsequent to November 14, 1963, all of 
those occurrences which the defendants and the co-conspirators 
knew or should have known had the tendency and effect to occur, 
all as hereinabove alleged, and in particular prices for cotton- 
seed o11 futures contracts on the Exchange dec lined substantially 
subsequent to November 14, 1963. 


51. As a result of said decline in the prices of cotton- 


seed ofl futures contracts on the Exchange subsequent to Novem- 
per 14, 1963, Haupt was obligated to make margin payments to 
the Association approximating $12,000,000., a substantial part 
of which was distributed by the Association to members of the 
Exchange and the Association and the customers of such persons, 
firms or corporations including, but not limited to, defendants 
Merrill Lynch, Bunge and Continental Grain and certain of the 
company co-conspirators, all of whom had profited by the said 
decline in the prices of cottonseed o11 futures seers on 
the Exchange. 3 
52. Commencing on or about November 14, 1963, and con- 


tinuing to and including November 20, 1963, the defendants and 
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the co-conspirators misused information coming to them in their 
official capacities and abused the trust reposed in them as 
officers, directors, managers and agents of the Exchange and 
the Association in order to insure that they and certain other 
members and customers of members of the Exchange and the Asso- 
ciation would profit on their transactions in cottonseed oil 
futures contracts on the Exchange and insure that certain mem- 
bers of the Association other than the brokers for Allied and 
its affiliated persons and corporations would not incur finan- 
cial loss in conjunction therewith. 

53. Commencing on or about November 14, 1963, and con- 
tinuing to and including November 20, 1963, the individual 
defendants and co-conspirators misused information coming to 
them in their official capacities and abused the trust reposed 
in them as officers, directors, managers and agents of the Ex- 
change and the Association by giving such information to, among 
others, the respective company defendant or company co-conspira- 
tor for which he acted as agent, representative and alter ego 
as hereinabove alleged, which company defendants and co-conspira- 
tors aided and abetted in the said misuse of information and 
abuse of trust by using the information given to them as afore- 
said for their own individual profit, as the individual defen- 
dants and co-conspirators knew or should have known would be done. 


54. On or about November 19, 1963, the defendants and the 


co-conspirators were advised that Allied had filed a voluntary 
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petition in bankruptcy and that as a result of, among other 


things, the substantial price declines occurring in cottonseed 
oil futures contracts on the Exchange since November 14, 1963, 
Haupt could no longer meet calls from the Association for yari- 
ation margin on the cottonseed o11 futures contracts which were 
made on the Exchange by Allied and its affiltated persons and 
corporations cnroueh Haupt and which were cleared through the 
Association by Haupt. Thereafter, upon the recommendation of 
the Association, the Exchange voted to suspend trading in cot- 
tonseed o11 futures contracts on the Exchange and ordered the 
liquidation of all such contracts at prices fixed by the Ex- 
change. In so doing, the Exchange protected from financial 
loss, resulting from further declines in prices for cottonseed 
oil futures contracts on the Exchange, clearing members of the 
Association who would have been obligated by Association By- 
Laws to bear the expense of such further losses on the cot- 
tonseed o1i1 futures contracts cleared through the Association 
by Haupt, including but not limited to defendants Merrill 
Iynch, Continental Grain, Usiskin and certain of the companies 
named in Paragraph 29 hereof as co-conspirators. 

55. By virtue of the bankruptcy of Allied and its affili- 
ated persons and corporations the approximately $12,000,000. 
advanced to the Association by Haupt, never has been recovered 


by Haupt. 


56. The artificial price level for cottonseed 011 futures 
contracts on the Exchange, the manipulation of the prices of 
such contracts, the undue and undesirable speculative activity 


in such contracts, the sudden and unreasonable fluctuations in 


the prices of such contracts and the disorderly market for such 


contracts under conditions as not to fairly reflect the general 
value of the commodity, all as hereinbefore alleged and all of 
which caused injury and damage to Haupt as aforesaid, were the 
result of the defendants' and the co-conspirators' failure to 
discharge the duties and obligations imposed upon the defendants 
and the co-conspirators by the Act and the By-Laws, Rules and 
Regulations of the Exchange and the Association adopted pursuant 
thereto, in the following ways, among others: 

A, Failing to prevent Allied and its affiliated persons 
and corporations from artificially affecting the prices of 
cottonseed oil futures contracts on the Exchange. 

B. Failing to prevent the manipulation of prices of 
cottonseed o11 futures contracts on the Exchange. 

C. Failing to prevent sudden or unreasonable fluctuations 
in the prices of cottonseed o11 futures contracts on the Exchange. 

D. Failing to prevent substantial declines in the prices 
of cottonseed oil futures contracts on the Exchange. 

E. Failing to maintain an orderly market in cottonseed 
oll futures contracts on the Exchange under conditions as fairly 


to reflect the general value of the commodity. 
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F. Failing to prevent undue and undesirable speculative 
activity in cottonseed oil futures contracts on the Exchange. 

@. Failing to deny Allied and its affiliated persons 
and corporations representation on the Exchange for having 
manipulated the prices of cottonseed 611 futures contracts on 
the Exchange and having otherwise engaged in conduct inconsis- 
tent with just and equitable principles of trade. 

H. Failing to limit the number of cottonseed oil futures 
contracts which could be held by traders on and members of the 
Exchange and the Association. 

I. Failing to impose adequate margin requirements for 
traders on and members of the Exchange and the Association. 

J. Failing to investigate the unusual market conditions 
resulting from the activities of Allied and its affiliated 
persons and corporations. 

K, Failing to investigate whether the activities of 
Allied and its affiliated persons and corporations were in 
fact bona fide hedging transactions as claimed by Allied and 
its affiliated persons and corporations. 

L. Adopting the principle of not interfering in other 
people's business when the facts patently disclosed irregu- 
larities which required investigation. : 


M. Failing to investigate the financial condition of 


Allied and its affiliated persons and corporations. 


N. Failing to examine the books and records of members 


of the Exchange and the Association or to call for audited 
statement of their financial condition. 

0. Failing to act upon the recommendations and advice 
of the Commodity Exchange Authority. 

P. Failing to maintain an adequate staff organization 
including permanent investigators to supervise and investi- 
gate transactions and activities on the Exchange, and to en- 
sure that all duties and obligations would be carried out 
properly. 

Q. Failing to grant adequate authority to staff members 
to take the necessary steps when problems arose. 

R. Failing to exercise its responsibility for self regu- 
lation by permitting and countenancing regulation by persons 
having a financial interest in the consequences of regulation 
rather than by disinterested persons. 

S. Being concerned with the volume of trading on the 
Exchange rather than with the maintenance of an orderly market. 

T, Permitting the market for cottonseed oi1 futures con- 
tracts on the Exchange to become characterized by undue con- 
centration in the ownership of such contracts. 

U. Failing to suspend trading when such suspension was 
clearly indicated in order to prevent manipulation, disorderly 
marketing, undue and undesirable speculative activity, sudden 
and unreasonable price fluctuations, substantial price declines, 
and unjust and inequitable results. 
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Misusing information coming to them in their official 
capacities and abusing the trust reposed in them as officers, 
directors, managers and agents of the Exchange and the Associ- 
ation in order to insure that certain members and customers of 
members of the Exchange and the Association would profit on 
their transactions in cottonseed oil futures contracts on the 
Exchange, and to protect from financial loss in conjunction 
therewith certain members of the Association other than the 
prokers for Allied and its affiliated persons and corporations. 

W. Permitting certain members of the Exchange and the 
Association to use for their own personal profit information 
given to them by certain defendants and co-conspirators in an 
abuse of the trust reposed in them as officers, directors, 
managers and agents of the Exchange and the Association. 

X. Making critical decisions based not upon their said 
duties and obligations but rather upon the self interest of 
members and customers of members of the Exchange and the 


Association. 


Y. Acting so as to place upon Haupt and other brokers 


for Allied and its affiliated persons and corporations the 
entire financial consequences of the failure to dischanse 
said duties and obligations. 

Z. Failing to take into account existing market condi- 
tions in determining the prices at which the futures contracts 
outstanding on the Exchange were to be liquidated. 
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57. By virtue of the aforementioned acts and failures 
to act the defendants and the co-conspirators failed to dis- 
charge the duties and obligations imposed upon them by the 
Act and the By-Laws, Rules and Regulations of the Exchange 


and the Association adopted pursuant thereto, and caused Haupt 


to suffer damages in an amount exceeding $12,000,000. 


VI 
VIOLATIONS ALLEGED AS AND FOR A SECOND CLAIM 

58. Plaintiff repeats and realleges each and every al- 
legation of Paragraphs 1 to 57 above with the same force and 
effect as if set forth herein at length. 

59. Beginning on or about the summer of 1963, and con- 
tinuing until at least November 20, 1963, defendants and the 
co-conspirators herein have engaged in a combination and con- 
spiracy in unreasonable restraint of interstate trade and com- 
merce in cottonseed oil and cottonseed 011 futures contracts 
in violation of Section 1 of the Sherman Act. 

60. As part of said continuing combination and conspir- 
acy defendants and the co-conspirators combined, conspired 
and agreed among themselves: 

A. To abdicate responsibility for discharging the duties 
and obligations imposed upon them by the Act and the By-Laws, 
Rules and Regulations of the Exchange and the Association 
adopted pursuant thereto, by doing and failing to do those 
things set forth in subparagraphs A through Z inclusive of 
Paragraph 56, among others. 
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B. To prevent the prices of cottonseed oil futures con- 


tracts on the Exchange from reflecting the general value of the 


commodity . 
C. fo control and fix the prices of cottonseed o11 futures 


contracts on the Exchange from and after November 14, 1963, by 
allowing prices subsequent to that date to decline to a prede- 
termined level. 

D. To permit certain members and customers of members of 
the Exchange and the Association to profit on their transactions 
in cottonseed o11 futures contracts on the Exchange and to Pro- 
tect from financial loss in conjunction therewith certain men- 
bers of the Association other than the brokers for Allied and 
its affiliated persons and corporations. 

E. To place upon Haupt and the other brokers for Alliea 
and its affiliated persons and corporations the financial 
losses resulting from the defendants' and co-conspirators' 
failure to discharge the duties and obligations 4mposed upon 
them by the Act and the By-Laws, Rules and Regulations of the 
Exchange and the Association adopted pursuant thereto. 

61. By reason of said combination and conspiracy and 
the acts taken and not taken in furtherance thereof as more 7 
particularly alleged in Paragraphs 58, 59, and 60, the defen- 
dants' and the co-conspirators' regulation, restraint and con- 
trol of transactions in cottonseed o11 futures contracts on 


the Exchange was in unreasonable restraint of interstate trade 
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and commerce in cottonseed o11 and cottonseed oil futures 
contracts in violation of Section 1 of the Sherman Act, in 
that said acts and failures to act were not done in good faith 
but rather to further the selfish interests and personal gain 
of the defendants and the co-conspirators and in a fundament- 
ally unfair manner. 

62. By reason of the aforesaid combination and conspiracy 
in unreasonable restraint of interstate trade and commerce, 
Haupt's business and property was injured in an amount exceed- 
ing $12,000,000. 

WHEREFORE, plaintiff demands judgment against defendants 


herein and each of them: 


On the first claim, for $12,000,000. together with interest 


from November 14, 1963, and the costs and disbursements of this 
action; and 

On the second'claim, for $36,000,000. said amount repre- 
senting threefold the damages sustained by Haupt, together with 
interest from November 14, 1963, and the costs and disbursements 


of this action including reasonable attorneys fees. 


WEIL, GOTSHAL & MANGES, 
/s/ Ira M. Millstein 


By: Ira M. Milistein, 

A Member of the Firn, 

Attorneys for Plaintiff, 
60 East 4énd Street, 

New York, New York 10017. 


DEMAND FOR JURY TRIAL 


PIEASE TAKE NOTICE that plaintiff demand trial by jury 
of all issues triable of right by a jury. 
Dated: New York, New York 
April 11, 1966. 
WEIL, GOTSHAL & MANGES, 
/3/ Ira M. Milistein, 
By: Ira M. Milistein, 
A Member of the Firm, ~— 
Attorneys for Plaintiff; 


60 East 42nd Street, 
New York, New York 10017. 


PETITIONER'S “EXHIBIT E 


([CAPTION..: OMITTED] 
AFFIDAVIT 
(Filed June 24, 1966) 


Washington 88: 
District of Columbia 


Alex C. Caldwell, being duly sworn deposes and says: 
1. Iam the Administrator of the Commodity Exchange 
Authority, United States Department of Agriculture, and as 


such am generally responéible for administration of the Com- 


modity Exchange Act (7 U.S.C. 1 et seg.) and have custody of 


the records of the Authority on behalf of the Secretary of 
Agriculture. 


2. This affidavit supplements my affidavit of December 6, 
1965, in support of the Motion To Continue Return Date For Ex- 
amination Of Hon. Orville L. Freeman Pursuant To § 21(a), and 
my affidavit of January 5, 1966, in support of the Motion To 
Quash, Or, Alternatively, To Modify Subpoena Duces Tecum, in 
this proceeding. This affidavit relates to statements made 
in the affidavit of Carl D. Lobell attached to the Memorandum 
Of The Trustee Of Ira Haupt & Co. In Opposition To The Motion 
Of The Secretary of Agriculture To Quash Or Modify The Subpoena 
Duces Tecum Served On The Secretary. 

3. I am advised that when the Trustee in Bankruptcy was 
appointed on October 6, 1964, there was pending in the United 
States District Court for the Southern District of New York, 
three law suits brought by certain limited partners of Ira 
Haupt & Co. One of these law suits (64 Civ. 692) was against 
G. Keith Funston as President of the New York Stock Exchange, 
Ira Haupt & Co. and the Liquidating Trustee for the Benefit 


of Ira Haupt & Co. Another of the law suits (64 Civ. 935) was 


against G. Keith Funston as President of the New York Stock 
Exchange, Stock Clearing Corporation, Ira Haupt & Company, 

the Liquidating Trustee, and others then unknown to the Plain- 
tiffs. The records of the Commodity Exchange Authority con- 
tain no information with respect to operations of the New 
York Stock Exchange or stock transactions of any person on 


that Exchange. 


The third law suit (64 Civ. 693) by such limited partners 
of Ira Haupt & Co. was against the New York Produce Exchange ? 
New York Produce Exchange Clearing Association, Merril Tynch 
Pierce Fenner & Smith, Inc., Ira Haupt & Company, the Liquidat- 
ing Trustee, and others then unknown to the Plaintiffs. 

I am also advised that on May 19, 1966 the Trustee in 
Bankruptcy instituted an action in the United States District 
Court for the Southern District of New York against the New 
York Produce Exchange, its Clearing Association, Merrill Iynch 
Pierce Fenner & Smith, Inc. and several other futures comatae 
sion merchants, and other companies and individuals (Seligson 
v. New York Produce Exchange, et al; 66 Civ. No. 1016). Numer- 
ous other companies and individuals were named as conconspire= 
tors. 

Many of the companies and individuals named as defendants 
or co-conspirators were futures commission merchants or traders. 
By obtaining from them copies of the reports filed by them un- 
der the Commodity Exchange Act and examining their other records, 
the Trustee could determine whether during the period covered by 
the reports or records there was any unusual activity in connec- 
tion with futures trading by such traders or any trader-clients 
of the futures commission merchants, without the necessity of 
examining the reports or other records in the files of the Com- 
modity Exchange Authority. The examination of the records of 


the futures commission merchants and traders would reveal much 
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more extensive information regarding the futures trading opera- 
tions of traders in reporting status under the Commodity Ex- 
change Act than would be disclosed by the records of the Commod- 
ity Exchange Authority. For example the records of the futures 
commission merchants and traders would show the dates on which 
a trader's position in a particular future was acquired and 
closed out through any such futures commission merchant and 
the prices at which the position was acquired and closed out 
and therefore would show the profits or losses on the transac- 
tions involved. Further, examination of the records of the 
traders and commission merchants would provide information 
which is not contained in the records of the Commodity Exchange 
Authority as to futures trading by the smaller traders since 
reports of their operations are not required to be filed under 
the Commodity Exchange Act. 

4, In the Lobell affidavit, at pages 6 and 7, it is 
stated that testimony obtained from officials and members 
of the New York Produce Exchange indicated that "what had 


happened during October and November 1963 was a manipulation" 


and "that the accumulation [of positions by a single interest] 
was ‘artificial' and tended to make the prices higher than it 
might otherwise have been." As developed below, the Commodity 
Exchange Authority conducted a thorough investigation of the 
cottonseed oil and soybean o11 futures trading operations of 
Allied Crude Vegetable 011 Refining Corporation and Anthony 
DeAngelis during the period July 1, 1963 through November 22, 
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1963, and concluded on the basis thereof that there was no 


manipulation of the price of cottonseed 011 or soybean oil by 
said Corporation or Mr. DeAngelis. 

The Commodity Exchange Authority in carrying out tts re- 
sponsibilities under the Commodity Exchange Act conducted a 
thorough investigation under section 8 of the Act with respect 
to the operations of Allied Crude Vegetable O11 Refining Cor- 
poration and Anthony DeAngelis in cottonseed o11 futures and 
soybean o11 futures during the period July 1, 1963 through 
November 22, 1963 to determine whether said Corporation or 
Mr. DeAngelis had manipulated the price of cottonseed ofl or 
soybean oil or cornered the cottonseed oil or soybean oil mar- 
ket during this period, in violation of the Commodity Exchange 
Act. The investigation included review of the daily reports 
filed by Allied Crude Vegetable O11 Refining Corporation and 
Anthony DeAngelis and all other reporting traders with respect 
to cottonseed o11 or soybean oil futures transactions and posi- 
tions held during the period covered by the investigation, as 
well as compilation of pertinent information on the commodity 
market generally, including data on the production and supply 
of edible fats and oils and other economic factors affecting 
the prices of cottonseed and soybean oil, and data on the re- 
lationship between cash and futures prices of such commodities. 

This affiant supervised this investigation and he and 
other responsible officials in the Commodity Exchange Authority 
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carefully analyzed the information developed during the inves- 
tigation and, on the basis of such information, concluded that 
there was no manipulation of the price of cottonseed oil or soy- 
bean oil and no corner or squeeze of the cottonseed oil or soy- 
bean oil market by Allied Crude Vegetable Oil Corporation or 
Anthony DeAngelis during the period July 1, 1963 to November 22, 
1963 (the period covered by this investigation). 

If the investigation had disclosed substantial evidence 
of any manipulation or corner contrary to the Act consideration 
would have been given by the Commodity Exchange Authority to 
the possibility of institution of disciplinary proceedings be- 
cause of such violations against the traders involved under 
section 6(b) of the Act (7 U.S.C. 9) with a view to refusal to 
them of trading privileges and consideration would have also 
been given by the Authority to the propriety of institution of 
a proceeding under section 5b, 6(a) or 6b of the Act (7 U.S.C. 
7b, 8, 13a) against the contract markets involved, for suspen- 
sion or revocation of their designations as contract markets 
or for issuance of a cease and desist order against such mar- 
kets, because of their failure to comply with the requirements 
of the Act, especially subsection 5(d) (7 U.S.C. 7(d)). Also 
the matter would have been referred to the United States De- 


partment of Justice for consideration of criminal action under 


section 9 of the Act (7 U.S.C. 13). (The facts with reference 


to this matter were actually made available to that Department 
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for review even though it had been concluded by the Commodity 
Exchange Authority that the investigation did not show any 
manipulation or corner contrary to the Act.) 

Investigation was also made by the Commodity Exchange 
Authority to determine whether there was any evidence to saps 
port allegations that certain officials of the New York Produce 
Exchange used improperly information as to the futures positions 
held by Allied Crude Vegetable 011 Refining Corporation and 
Anthony DeAngelis, furnished to the Exchange by the Commodity 
Exchange Authority in accordance with the provisions of the 
Commodity Exchange Act, and manipulated downward the prices 
of cottonseed o11 and soybean oil futures and profited from 
the losses thereby sustained by said Corporation and Anthony 5; 
DeAngelis. The Commodity Exchange Authority concluded that 
the evidence did not support these allegations. If a contrary 
conclusion had been reached appropriate action would have been 
taken by the Authority with respect to the institution of ade 
ministrative proceedings or criminal action for violation of 
the Act. 


/s/ Alex C. Caldwell _ 
ex - Caldwe j 


Subscribed and sworn to before me at Washington, D. C. this 


ehth day of June, 1966. 


8/ Bessie H. Garlich 
Notary Public 
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PETITIONER'S EXHIBIT F 


[CAPTION.” OMITTED] 
AFFIDAVIT 
(Filed June 24, 1966) 


Washington 
District of Columbia 


Raymond A. Ioanes, being duly sworn, deposes and says: 


1. Iam the Administrator of the Foreign Agricultural 
Service, United States Department of Agriculture. 


2. This affidavit relates to statements made in the af- 
fidavit of Carl D. Iobell attached to the Memorandum of the 
Trustee Of Ira Haupt & Co. In Opposition To The Motion Of The 
Secretary Of Agriculture To Quash Or Modify The Subpoena Duces 


Tecum Served On The Secretary. 


3. On page 9 of the Lobell Affidavit, paragraph 15, it 
is stated that documents produced pursuant to subpoenas issued 


by the Trustee indicate that the head of the Foreign Agricul- 


tural Service (which administers the P.L. 480 export program 


in which Allied Crude Vegetable 011 Refining Corporation par- 
ticipated) met on numerous occasions with personnel of other 
companies also engaged in exporting under the P.L. 480 program 
in an attempt to solicit the cooperation of those companies to 
stop dealing with Allied in purchases of o11 and financing. 
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4, As Administrator of the Foreign Agricultural Service, 

I have responsibility for administration of the regulations 
governing the financing of commercial sales of surplus erie 
cultural commodities for foreign currencies, issued pursuant 
to Title I of the Agricultural Trade Development and Assis- 
tance Act of 1954 (7 U.S.C. 1691, 1701-1708) commonly known 
as Title I, Public Law 480. The purpose of Title I, among 
other things, is to stimulate and facilitate the expansion 
of foreign trade in agricultural commodities produced in the 
United States by providing a means whereby surplus agricul- 
tural commodities in excess of the usual marketings of such 
commodities may be sold through private trade channels, and 
foreign currencies accepted in payment therefor. Another 


purpose of Title I of the Act 1s to help develop new and 


expanded cash dollar markets for United States agricultural 


commodities. 


5. Any conversations I had with personnel of Companies 
engaged in exporting commodities under the Title I, Public 
Law 480 program were designed to maximize exports at the low- 
est cost to the United States by encouraging the establishment 
of a broad competitive business base in connection with the 
export of vegetable oils under such program and by encourag- 
ing that all exports meet the highest standards of quality for 
the particular grade purchased. All such conversation were 


held in the course of, and to meet and discharge, my official 
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responsibilities and duties as the Administrator of the Foreign 


Agricultural Service of the United States Department of Agricul- 


ture. 


/3/ Raymond A. Ioanes 
ymon .- Loanes 


Subscribed and sworn to before me at Washington, D. C. 
[s/ Doris Elizabeth Frew 
otary Public 


(CAPTION. ‘}) OMITTED] 


this 24th day of June, 1966. 


OFFICIAL TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Friday, July 15, 1966. 


The above-entitled matter came on for hearing before 
THE HONORABLE EDWARD M. CURRAN, United States District Judge, 
on petition for review. 
APPEARANCES : 
For the Petitioner: 


FRED W. DROGULA, ESQ, 
Attorney for Department of Justice 


For the Trustee: 


MICHAEL A. SCHUCHAT, ESQ. 


PROCEEDINGS 
THE DEPUTY CIERK: In the matter of Ira Haupt & 
Company. , 
MR. SCHUCHAT: Your Honor, may I present Mr. Carl 
Bell of the bar of the Court of Appeals of New York who will 


argue this on behalf of the trustee in bankruptcy. 


THE. COURT: This is here on a petition for review 


by the Secretary of Agriculture. 

MR. SCHUCHAT: Yes, sir, Mr. Drogula represents the 
Secretary of Agriculture. : 

THE COURT: All right. 

MR. DROGULA: If it please the Court, my name is 
Fred Drogula. I am counsel appearing today for the Secretary 
of Agriculture. The matter today is a review from the Referee 
in Bankruptcy denying the Secretary's motion to quash or at 
least substantially modify a subpoena duces tecum served upon 
him by the trustee of the bankrupt estate of Ira Haupt. The 
thrust of the Secretary of Agriculture's motion is that this 
subpoena is a nine page schedule of documents which calis for 
roughly half a million documents within the files of five 
agencies of the Department of Agriculture in at least twelve 
cities across the United States. About 313,000 documents 
which are sought by the subpoena are precluded by law from 
production under Section 8 of the Commodity Exchange Act. 


That is the act which Congress passed requiring pecnle ito 
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submit information who trade on the commodity exchange in con- 
fidence and is provided that the Secretary of Agriculture must 
respect that confidence. Also the subpoena tries to seek pro- 
duction of the official investigation reports of the Federal 
Bureau of Investigation prepared by them and for the prosecu- 
tion of federal law violations. 

THE COURT: Well, of course they cannot get anything 
that is prohibitive. 

MR. DROGULA: And they also seek production, Your 
Honor, of documents which the FBI and the Department of Agri- 
culture are presently using in connection with current -- 

THE COURT: That does not have anything to do with 
the fact that you are presently using them. You can make 
copies of them. 

MR. DROGULA: Well, Your Honor, as Judge Holtzoff 
said in the Baker case the government should not have to dis- 
close cases as they are preparing them. In other words, many 
of these documents are being used by the government in prepar- 
ing cases and investigations. 

THE COURT: Petition to review is denied. That 
does not mean that you have to produce documents that are con- 


fidential in character or are privileged. You can refuse to 


produce those with’ the notation they are privileged, either 


if they are FBI reports or the Congress that has made them so 


privileged. You prepare the proper order. 


- 264 - 


MR. DROGULA: Your Honor, may I ask for just a little 
clarification on that? We have diready raised these confidenti- 
ality objections and that is what we are raising here today that 


these documents are confidential. 


THE COURT: You hand over the documents that you think 


are proper. 

MR. DROGULA: We have already reached that point, 
Your Honor. 

THE COURT: Have they got them? 

MR. DROGULA: We have gone through this -- win 

THE COURT: They say they don't have them. | 

MR. DROGULA: Your Honor, when this subpoena was 
filed we went through the subpoena and we made a list of all 
of the documents. : 

THE COURT: Why didn't you turn them over to them? 

MR. DROGULA: We made them available. I don't know 
whether they looked at them or not, but we put them in our 
office -~- 

THE COURT: Have you looked at them? 

MR. BELL: Your Honor, these are just a few of the 
documents called for in the subpoena. The bulk of the docu- 
ments called for the government claims are prohibited from 
disclosure by Section 8 of the Commidity Exchange Act, The 
Referee has objected to that. | 

THE COURT: Well then you will have to bring that to 
a head in another proceeding not on a petition for review because 
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I have denied this petition for review. Now if they fail to 


produce according to the subpoena, then you can file a motion 


to hold them in contempt. Then we will decide whether they 
are privileged. 

MR, DROGULA: Well, Your Honor, of course our peti- 
tion for review is based on the fact that there are errors of 
law and we would like, Your Honor -- we don't want the Secre- 
tary of Agriculture involved in a contempt proceeding. 

THE COURT: Well, that is up to him. He doesn't 
have to, you know.: You can tell him to turn over what they 
are asking for. 

MR. DROGULA: Well, Your Honor, may I say this. All 
of the arguments which the government is raising as confidential 
the Referee in Bankruptcy didn't consider. His conclusion was 
that these considerations were not entitled to weight, the fact 
that these are confidential documents. His conclusion was that 
those arguments, the internal documents, investigation reports, 
documents precluded by statute, all of these -- 

THE COURT: All you have to do is you can go down 
the subpoena and if what is called for, Article No. 12, all 
you got to do is you apply to it, set out what it is, that it 
1s privileged and cite the law that makes it privileged. TI 
am not going to go through a half million documents to decide 
what you are going to turn over. 

MR. DROGULA: Well, that is the problem we have here, 
and that's why, Your Honor, our argument is that the subpoena 
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should be quashed and they should be made to plead more speci- 


fically. 

THE COURT: I am not going to quash the subpoena. 

MR, DROGULA: May I say this, Your Honor. The only 
other way we would get review, if we follow the procedure Your 
Honor has prescribed here, is if the Referee holds the Secre- 
tary of Agriculture in contempt on the grounds that his objec- 
tions are without merit. Then we will be right back here 
appealing the contempt citation. 

THE COURT: You can come right back here. You can 
appeal this ruling if you want to, I guess, can't you? | 

MR. DROGULA: Yes, sir. 

THE COURT: It is all right with me. I do not care. 

MR, DROGULA: We are dealing with a cabinet officer 
here and I don't think we should get involved in a contempt 
proceeding when we have got all the -- 

THE COURT: I did not say you were going to get 
involved in a contempt proceeding. 

MR. DROGULA: Well, how else can the trustee make 
us produce these documents? 

THE COURT: I do not know. That is up to him, but 
that is the chance you take. 

MR. DROGULA: Well, with all respect, sir, we have 
already been to the point. All of the documents the govern= 


ment feels it can lawfully produce have been produced. 
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THE COURT: How many? 

MR. DROGULA: We have produced, oh, probably several 
thousand documents. 

THE COURT: How many? 

MR. DROGULA: I would say broad categories probably 
three or four thousand documents. 

THE COURT: Three or four thousand and they ask for 
half a million. 

MR, DROGULA: Half a million, that's right. 

THE COURT: All right, that is all. Prepare the 
order. 

MR. DROGULA: Your Honor, may we have a stay of the 
effectiveness of this order so that we can consider what steps 
we should take? 

THE COURT: How long do you want? 

MR. DROGULA: Well, we would like 60 days. 

THE COURT: Yes, you can have it. 

MR, BELL: Sixty days? 

THE COURT: Sixtey-day stay, that is right. 

CERTIFICATE OF OFFICIAL COURT REPORTER 

I hereby certify that the foregoing is the 

official transcript of the above proceeding. 


s/ Robert I. Henderson 


Official Court Reporter 
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(CAPTION:.i? OMITTED] 


ORDER 
(Filed July 18, 1966) 


This cause came on to be heard on the petition of the Sec- 
retary of Agriculture for review of an Order of the Referee in 
Bankruptcy dated May 10, 1966 denying the motion of the Secre- 
tary of Agriculture to quash or modify a subpoena duces: tecum 
duly served upon him on October 22, 1965, and the Court being 
advised in the premises, it is this 18 day of July, 1966. 


ORDERED AND ADJUDGED that the petition for review be and 
the same is hereby denied, and the Order of the Referee in 
Bankruptcy dated May 10, 1966 be and the same is hereby con- 
firmed, ; 

PROVIDED that the execution and énforcement of the Order 
of May 10, 1966 be and it is hereby suspended until sixty (60) 
days from July 15, 1966. 


Ac Edward M. Curran 
e ates stric udge 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the zoreece ORDER was 
mailed postage prepaid this 15 day of July, 1966, to Fred W. 
Drogula, Esq., Department of Justice, Washington, D.C. Attor- 
neys for Secretary of Agriculture. 


[s{ Michael A. Schuchat 

Michael A. Schucha 
Attorney for Trustee in 
Bankruptcy 


- 269 - 


a 


(CAPTION, OMITTED] 


ORDER 
(Filed July 20, 1966) 


This cause came on to be heard on the petition of the 
Secretary of Agriculture for review of an Order of the Referee 
in Bankruptcy dated May 10, 1966, denying the motion of the 
Secretary of Agriculture to quash or modify a subpoena duces 
ecm duly served upon him on October 22, 1965, and the Court 
being advised in the premises, it is this 20th day of July, 1966, 


ORDERED, that the order entered herein on July 18, 1966, 
be and it is hereby vacated; and it is 


FURTHER ORDERED that the petition for review be, and the 
same is hereby, denied without prejudice to petitioner's con- 


tention herein; and 


PROVIDED that the execution and enforcement of the Order 
of May 10, 1966, be and it is hereby suspended until sixty (60) 
days from July 15, 1966. 


s/ Edward M. Curran 


a 
[CAPTION!}) OMITTED] 


NOTICE OF APPEAL 
(Filed August 18, 1966) 


Notice is hereby given that Orville L. Freeman, Secretary 
of Agriculture, petitioner in the above-named proceeding, here- 
by appeals to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit from the Order denying petitioner's 
petition for review of an Order of the Referee in Bankruptcy 


dated May 10, 1966, entered in this proceeding on July 20, 1966. 


(6) . 
Assistant Attorney General 


FRED WO DROGULA ST 
Attorneys, Department of Justice 


Attorneys for Petitioner 


(CAPTION .: OMIULED] 


NOTICE OF APPEAL 
(Filed August 31, 1966) 


Notice is hereby given that Charles Seligson, Trustee in 
Bankruptcy of the Estate of Ira Haupt & Co., a Limited Partner- 
ship, Bankrupt, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the portion 
of the Order dated July 20, 1966, stating that the denial of 
the petition of the Secretary of Agriculture for review of the 
Order of the Referee in Bankruptcy of May 10, 1966 is "without 


prejudice to petitioner's contentions herein". 


s/ Michael A. Schuchat 

chae .- schucha 
Attorney for Charles Seligson, 
Trustee in Bankruptcy 


[CAPTION :: OMITTED] 


ORDER 
(Filed September 23, 1966) 

Upon consideration of the motion of Orville L. Freeman, 
Secretary of Agriculture to stay the execution and enforcement 
of the order of the Referee in Bankruptcy dated May 10, 1966 
denying the motion of the Secretary of Agriculture to quash 


or modify the subpoena duces tecum duly served upon him on 


October 22, 1965 pending an appeal to the United States Court 
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of Appeals for the District of Columbia Circuit and the op- 


position thereto filed by Charles Seligson, Trustee in Bank- 
ruptcy for Ira Haupt & Co., Bankrupt, it is by the Court. this 
23 day of September, 1966 | 


ORDERED that the execution and enforcement of the order 
of May 10, 1966 be and it is hereby stayed to and including 
January 2, 1967. : 


/s/ Burnita Shelton Matthews 
UNITED STATES DISTRICT JUDGE 


BRIEF FOR APPELLANT AND CROSS-APPELLEE , 
SECRETARY OF AGRICULTURE 


ES 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20478 


ORVILLE L. FREEMAN, Secretary 
of Agriculture, 


Appellant 
Vv. 
CHARIES SELIGSON, Trustee In 
Bankruptcy of The Estate of 
Ira Haupt & Co. 


Appellee 
No. 20482 


CHARIES SELIGSON, Trustee In 
Bankruptcy of The Estate of 
Ira Haupt & Co. 


Appellant 
Vv. 


ORVILLE L. FREEMAN, Secretary 
of Agriculture, 


Appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


J. WILLIAM DOOLITTIE 
United Stetes Court of Apzeals Acting Assistant Attorney General 


“wooo Circuit + DayTD G. BRESS, 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the order of the district court of July 20, 
1966, denying without prejudice to the petitioner's conten- 


tions the Secretary's petition for review of the Referee 's 


order of May 10, 1966, is an appealable order. 


2. Whether the district court erred in failing to pass 
upon any of the issues raised by the Secretary's petition for 
review. 

3, Whether the district court erred in failing to re- 
verse the Referee's order of May 10, 1966, as contrary to law 
in all respects as set forth in the petition for review, and 
in failing to grant the Secretary's Motion to Quash, or, 
Alternatively, To Modify the Subpoena Duces Tecum. 


Statement of Questions Presented 
Jurisdictional Statement 
Statement of the Case 


1. 
2. 


Bi Pro 

Statutes and Rules Involved 

Statement of Points 

Summary of Argumentq------ enn rrr rrr rrr rrr rrr nnn 
Argument: 


I The order of the district court is an 
appealable order 


II The Secretary was entitled to review by 
the district court of the legal issues 
raised in his petition for review of the 
referee's OPdePqnme nnn nnn rrr 


On the merits, the Secretary is entitled 

to have the referee's order reversed and 
the subpoena quashed or, in the alternative, 
modified, in accordance with the petition 
for review. 


A, ‘The subpoena duces tecum should be 
quashed as being unreasonable and 
oppressive. 


The Trustee has not, and cannot, 
meet his required burden of showing 
"good cause" for production of the 
documents. 


Many of the documents sought are 
the subject of well recognized 
privileges against mpdisclosure. 


The bulk of the documents called for 
by the subpoena are protected from 

disclosure by the provisions of Sec- 
tion 8 of the Commodity Exchange Act, 


1. The history of section 8 of the 
Act and its amendments’ support 
the Department of Agriculture's 
consistent administrative inter- 
pretation against disclosure .--------- 


2. The administrative interpre- 
tation of section 8 has been 
expressly recognized and ap- 
proved by Congress. 


3. The case of Rosee v. Board 


of Trade of the City of 
Chica, Os 5 F.R. e 36 
F.R.D. 684, (N.D. Ill.), is 


not authority for the pro- 
duction sought here. 


E. In its new public information law 
Congress has expressly protected 
eertain types of public documents, 
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No. 20482 
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Vv e 


ORVILLE L. FREEMAN, Secretary 
of Agriculture, 


Appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND CROSS-APPELLEE, 
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JURISDICTIONAL STATEMENT 
This action arose upon motion of Orville L. Freeman, 
Secretary of Agriculture, to quash or, alternatively, to modify 
a subpoena duces tecum (J.A. oh PY’ sssuea in ancillary bankruptcy 


1/ The reference "J.A." 18 to the Joint Appendix which is separately 
iled in these cases. 


proceedings in the District of Columbia. Such proceedings were 
brought by the Trustee of the estate of Ira Haupt & Co. solely 
for the purpose of conducting an examination of the Secretary, 
among others, pursuant to section 21(a) of the Bankruptcy Act, 

11 U.S.C. 44(a) (J.A. 21-23). The Referee in Bankruptcy denied 
the Secretary's motion and ordered production of all material 
called for by the subpoena (J.A. 200-201). The Secretary filed 

a timely petition for review under the provisions of section 39(c) 
of the Bankruptcy Act, 11 U.S.C. 67(c) (J.A. 202-205). The dis- 
trict court, per Curran, J., by order entered July 20, 1966, de- 
nied the petition without passing upon any of the issues raised 
thereby, and "without prejudice to petitioner's contentions"; and 
granted a stay of the Referee's order for a period of 60 days from 


July 15, 1966 (J.A. 270). The Secretary filed a notice of appeal 


on August 18, 1966 (J.A. 271); and the Trustee in Bankruptcy 
1a 


filed a cross-appeal on August 31, 1966 (J.A. 272). Upon motion 
by the Secretary an additional stay was granted by the district 
court to and including January 2, 1967 (J.A. 272-273). 


STATEMENT OF THE CASE 
1. Background Material. Under the Commodity Exchange Act, 
h2 U.S.C. 998, as amended, 7 U.S.C. 1, et seq., the Secretary of 
Agriculture, through the Commodity Exchange Authority, ee 


1la/ By order of this Court entered October 27, 1966, the appeals 
were consolidated. 


2/ While the Secretary is a member of a commission composed of 

e Secretary of Commerce, the Attorney General and the Secretary 
of Agriculture, which exercises certain regulatory power under the 
(continued on page 3) 
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the operations of commodity markets such as the Chicago Board of 


Trade and the New York Produce Exchange, which are designated, 
in accordance with the provisions of the Act, as "contract mar- 
kets", where contracts for the future delivery of certain agri- 
cultural commodities are bought and sold. To qualify for desig- 
nation as a "contract market" a board of trade must show the 
Secretary that it complies with certain conditions and require- 
ments set forth in the Act, including the regulation of the 
activities on the board and the prevention of certain types of 
activity, such as the manipulation of prices and the cornering 
of any commodity by dealers and operators (7 U.S.C. 7). 

The Secretary is authorized, among other things, to make 
investigations of the markets and transactions thereon (7 U.S.C. 
12), and the Commission and the Secretary, in accordance with 
the provisions of the Act, may suspend or revoke the designa- 
tion of a board as a "contract market", suspend or revoke the 
registration of commission merchants or floor brokers, and ex=- 
clude traders from the privileges of contract markets an the 
event of violation of the Act (7 U.S.C. 6g., 8 and 9). The 
Secretary is also authorized to make rules and regulations for 
carrying out the provisions of the Act (7 U.S.C. 12a(5))5; and 
in connection therewith he requires the filing of daily reports 
by certain clearing members, futures commission merchants and 
traders (17 C.F.R., 1964 Rev., Parts 15, 16, 17, and 18). 


2/ (footnote continued) Act over commodity markets, the Secretary 
exercises general supervision under provisions of the Act author- 
izing him to make regulations and investigations, serve complaints 
for violations of the Act, hold administrative hearings, revoke 
the registrations of traders, etc. 
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Ira Haupt & Co., which was engaged in a general securities 
and commodity brokerage and commission business, suffered severe 
losses on the New York and Chicago commodity markets in handling 
the account of Allied Crude Vegetable 011 Refining Corporation 
in the purchase of futures contracts in cottonseed o11 and soy- 
bean oil, and thereafter was adjudged a bankrupt in the United 
States District Court for the Southern District of New York (J.A. 
22, 52-53). On October 6, 1964 Charles Seligson was appointed 
Trustee of the estate of the bankrupt. On March 17, 1965 the 
court authorized the Trustee to employ special counsel to make 
an investigation into the facts and circumstances relative to 
certain law suits then pending, among which was a suit by cer- 
tain partners of Ira Haupt & Co. against New York Produce Ex- 
change, New York Produce Exchange Clearing Association, and 
others, and to advise the Trustee as to the further prosecution 
thereof (J.A. 53-54, 208-211). In connection with such investi- 
gation the Trustee on September 22, 1965 instituted ancillary 
proceedings in the district court for the District of Columbia, 


solely for the purpose of conducting examinations under section 


21(a) of the Bankruptcy Act, 11 U.S.C. 4h4(a), of the Commodity 


Exchange Authority, the United States Department of Agriculture, 
and other agencies and persons (J.A. 3-10). 


2. Proceedings Before the Referee. In the ancillary pro- 
ceedings in the District of Columbia the Trustee filed on Octo- 
ber 21, 1965 a petition for a section 21(a) examination of the 
Secretary of Agriculture. The petition alleged, inter alia, that 


Bigg 


the bankrupt had suffered losses in excess of $20,000,000 by 
reason of the losses of its customer Allied Crude Vegetable 011 
Refining Corporation; that in order for the Trustee to discharge 
his fiduciary responsibility to investigate the acts, conduct 
and property of the bankrupt, it was necessary for him to examine 
certain documents set forth in a schedule attached to the peti- 
tion; that all such documents were in the custody and control of 
the Secretary, and the Trustee had been refused permission to ex- 
amine them; and that the Trustee was seeking to determine whether 
a cause of action existed in the bankrupt arising from such losses 
in the commodity markets (J.A. 21-23). An order was issued for 
the requested examination of the Secretary (J.A. 23a); and at 
about the same time a subpoena duces tecum was served upon the 
Secretary calling for the identical schedule of documents (J.A. 
11-21). 

The schedule covered 19 paragraphs of documents requested, 
and "document" was defined as "the original or any copy of any 


book, record, paper, report, memorandum, communication, letter, 


tabulation, chart, worksheet, analysis, summary, transcript, or 
other writing" (J.A. 12). Paragraphs 1, 2 and 3 of the subpoena 
schedule called for all daily reports filed with the Commodity 
Exchange Authority, pursuant to regulations, by clearing members, 
futures commission merchants, and traders in lard, cottonseed oil 


and soybean oil, and cottonseed and soybean meal on the Chicago 


The numbered series of report forms as Soma for in the 
Subpoena are shown in 17 C.F.R., section 15.02 
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Board of Trade and the New York Produce Exchange for a four year 


period commencing January 1, 1960. These requests cover an esti- 


mated 313,000 documents (J.A. 13-14, 35). Paragraph 4 called for 
"231 documents" indicating, disclosing or otherwise relating to 
investigations made by the Secretary over a five year period 
commencing January 1, 1960, into market conditions concerning 
cottonseed and soybean ofl; and paragraph 6 called for the same 
type of information for the year 1963 concerning operations of 
the New York Produce Exchange with respect to transactions in 
cottonseed o11 and operations of the Chicago Board of Trade 

with respect to soybean o11, and any investigation concerning 

the actual or alleged failure of either Board to prevent manip- 
ulation of prices or cornering of the market in these commodities 
(J.A. 14, 15). 

Paragraphs 5 and 7 called for "all documents" relating to 
the cash and futures markets in cottonseed and soybean oils fur- 
nished by the Secretary for a five year period to producers, 
consumers and distributors; and "all documents" indicating or 
disclosing names, addresses and amounts of futures contracts 
purchased or sold by "any or all persons" trading in these com- 
modities on the Chicago Board of Trade and the New York Produce 
Exchange which were disclosed or made public by the Secretary in 
1963, and "all documents" indicating or disclosing the names of 
the persons, firms, or organizations to which such information 
was disclosed (J.A. 14, 15). 

Paragraphs 8 and 9 called for "all documents" indicating or 
disclosing any information concerning the markets for cottonseed 
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and soybean oils, any transaction or market operation with respect 
thereto, or any person, firm or organization trading 4n such com- 
modities which was communicated or disclosed during 1963 by the 
Secretary, the Administrator of the Commodity Exchange Act, or 
other official or employee of the Department of Agriculture pur- 
suant to section 8a(6) of the Act to the Chicago Board of Trade 
or the New York Produce Exchange or any committee, official or 
employee thereof; "all documents" indicating or disclosing any 
recommendation, proposal or suggestion concerning the some sub- 
ject matter, made by the same persons to the same poards; and 
"a11 documents" indicating or disclosing the substance of any 
discussion between such persons with respect to such information 
or recommendation, proposal or suggestion (J.A. 16-17). 
Paragraphs 10 and 11 requested "all documents" indicating 
or disclosing "any communication" during a four year period be- 
tween the Secretary, the Act Administrator, or any other official 
or employee of Agriculture, and Anthony DeAngelis or other of- 
ficial or employee of Allied Crude Vegetable 011 Refining Cor- 
poration; and the same information for the year 1963 respecting 
any communication between such Government personnel and "any 
person, firm or organization" Conceming the market for cotton- 
seed and soybean oils, any transactions with respect thereto, 
or any person, firm or organization trading in such commodities 
(J.A. 17-18). : 


Paragraphs 12 and 13 called for "all documents" for the 
period January 1, 1935 to December 31, 1963, indicating, disclos- 


ing or revealing the facts and circumstances concerning any 
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investigation of the Chicago Board of Trade or the New York Pro- 
duce Exchange, or any suspension or revocation of the designation 
of such boards as contract markets, for failing to prevent a man- 
ipulation of prices or cornering of any commodity on such mar- 
kets; and "all documents" concerning any complaint served by the 
Secretary during the same protracted period upon any person 
charging manipulation or an attempted manipulation of the prices 
of any commodity on such board, and the outcome of such complaint 
(J.A. 18-19). 

Paragraphs 14 and 15 requested "all documents" concerning 
crop or market information relating to, or conditions affecting 
the price of, cottonseed and soybean oils furnished during 1963 
to the Commodity Exchange Authority; and "all documents" indica- 
ting or disclosing any information furnished such Authority dur- 
ing 1963 by a member or clearing member of the Chicago Board of 
Trade or the New York Produce Exchange concerning transactions 
commonly called "pass-outs" in soybean or cottonseed o11 futures 
(J.A. 19). Paragraph 16 requested “all documents" prepared by 
or formerly in the possession of Ira Haupt & Co. and any of its 
partners or employees since January 1, 1960, and presently in 
the possession or under the control of the Secretary, the Act 
Administrator or the Inspector General of the Department of 
Agriculture (J.A. 20). 

Paragraphs 17, 18, 19 called for "all documents" for the 
period January 1, 1960 to the present containing information con- 


cerning complaints or intelligence received, concerning investi- 


gations made, or reflecting a course of conduct or regulatory 


cic 


action adopted by the Secretary, the Act Administrator, or the 
Inspector General, into the operations and affairs (a) of Ira 


Haupt & Co., or any of the partners or employees, (b) of Allied 


Crude Vegetable 011 Refining Corporation, an affiliate, Anthony 
DeAngelis, and certain other persons, and (c) of six named com- 
panies and brokerages houses (J.A. 20-21). 

The Government moved to quash or modify the subpoena on the 
grounds that it was burdensome and oppressive and too sweeping 
4n scope; that no "good cause" was shown therefor; that many of 
the documents are presently being used by the Departments of 
Agriculture and Justice in investigations into possible viola- 
tions of federal law; and that many of the documents were pro=- 
tected from production by the prohibition in section 8 of the 
Commodity Exchange Act, 7 U.S.C. 12, against. disclosure of 
"data and information which would separately disclose the busi- 
ness transactions of any person and trade secrets or names of 
customers" (J.A. 24). Supporting the motion were affidavits by 
Alex C. Caldwell, Administrator of the Commodity Exchange Auth- 
ority (J.A. 25-43), and by Lester P. Condon, the Inspector 
General of the Department of Agriculture (J.A. bhe51). Th 
Secretary did not file a formal claim of ae eae | 

The Caldwell, affidavit stated, among other things that the 
daily reports called for in paragraphs 1, 2 and 3 of the sched- 
ule, the investigations of market conditions in paragraph::4, 


insofar as they were incidental to investigations and operations 


4/ As discussed, infra 32 ) a formal claim of oetriaees is 
not usually PR we made until all other objections have 
been ruled upon by the court. 
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of specific traders, the communications between Agriculture and 
the exchanges and other persons and firms within the demand of 
paragraphs 8, 9, 10, and 11, the information respecting com- 
plaints of manipulation of prices called for in paragraph 13, 
and the classes of documents demanded by paragraphs 17, 18 and 
19, would all come within the prohibition against disclosure in 
section 8 of the Act, 7 U.S.C. 12, as data or information which 
would "separately disclose the business transactions of any per- 
son and trade secrets or names of customers" (J.A. 35-37). And 
in this connection the affidavit pointed out that such disclosure 
would be extremely damaging to traders, especially those who 
merchandise, store or process such commodities and use the 
futures market to "hedge" their positions (J.A. 30); that the 
disclosure of names and addresses of "hedgers" and their trans- 
actions would "reveal to their competitors the extent of their 
involvement in merchandising, storing, or processing a commodity 
because of the usually close relationship between the futures 


position and the total volume of their actual commodity opera- 


tions, e.g., inventory holdings" (J.A. 31); and that it would 


also reveal to competitors the "pattern of trading" followed by 
the trader and "serve as an indicator of the normal trading that 
could be expected to be done by such trader in the future." (J. 
A. 31). 

The affidavit also stated that the principal documents with- 
in the scope of paragraphs 17, 18 and 19 are reports of investi- 
gations which involve auditing of records of persons under in- 


vestigation, and frequently include interviewing such person, 
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his employees and others (J.A. 37). These reports would separ- 
ately disclose the business transactions or trade secrets or 
names of customers not only of the subject of investigation but 
in many cases also those of persons not implicated in any viola- 
tion of the Act. Moreover, interviews with such latter persons 
are usually conducted with the understanding that the informa- 
tion given will be kept confidential, and if this is not done, 
it will inhibit information necessary in future investigations 
(J.A. 37-38). Further, investigation reports involve evaluation 
of facts by investigators, expert opinions, intra-departmental 
and inter-departmental advisory memoranda, recommendations as to 
prosecution or administrative action, and legal advice (J.A. 38- 
39). In addition, the affidavit states that the scope of para- 
graphs 10, 11, 17, 18, and 19 is 80 broad and sweeping that it 
could require search of records of at least six major eroncies 
of the Department of Agriculture, with documents in Washington, 
field offices and federal records centers throughout the 
country, and that the search would be laborious, time consuming 
and costly .(J.A. 39-43). 

The affidavit of the Inspector General shows that investi- 
gationsmade by that agency are primarily concerned with develop- 
ing evidence for use in criminal, civil and other legal actions; 
that information from such offices:; as the FBI and Internal 
Revenue Service is an integral part of the files of the agency; 
that most information given investigators: is necessarily on 


the basis of voluntary cooperation, and is given in confidence; 


and that investigations include intra-agency and inter-agency 
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memoranda with expressions of opinions, recommendations and the 
like (J.A. 45-48). The affidavit also states that some of the 
matters investigated which are within the apparent scope of the 
subpoena are pending in the Department of Justice under consideration 
for possible institution of civil or criminal actions, and some 
are being considered by Agriculture for administrative proceed- 
ings (J.A. 47). The affidavit further sets forth the great 
burden and costs involved in searching the files for the mater~ 
ial requested in paragraphs 10, 11, 18 and 19 with which the 
office of Inspector General would be primarily concerned (J.A. 
48-51). 

The Trustee filed an opposition, together with an affida- 
vit, to the Secretary's motion (J.A. 52-62). The affidavit 
stated, among other things, that losses arising out of trading 
in cottonseed and soybean oils on commodity futures markets in 
November 1963 were substantial factors in the bankruptcy of Ira 
Haupt & Co.; that a number of suits had been commenced on behalf 
of the bankrupt prior to the appointment of the Trustee, one of 
which related to injuries to the bankrupt as a result of such 
trading losses; that upon application by the Trustee, special 
counsel was appointed to investigate the facts and circumstances 
relative to these law suits, and to advise the Trustee as to the 
further prosecution thereof; that examinations under section 21(a) 
of the Bankruptcy Act by such special counsel had been conducted 


since May 1965, and that others were currently scheduled; and 


that records from the Department of Agriculture were essential 
to determine claims that might be vested in the bankrupt. 
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On January 20, 1966 a hearing was held on the Secretary's 
motion (J.A. 63-182). At that hearing the Secretary took: the 
position, among others, that the subpoena was 80 broad and all- 
inclusive as to be unreasonable and oppressive on its face; that 
there were alternative means in pending litigation on behalf of 
the bankrupt for the Trustee to get much of the information he 
Bought; that on the issue of good cause and the balancing of 
the interests of the Trustee against those of the Government in 
protecting such documents from disclosure, the balance is all 
in favor of the latter; that many of the documents called for, 
and particularly the daily reports of clearing members; commen 


sion merchants and traders, covered reports for four years and 


included those of persons who are not involved in the particu- 


lar events of 1963, and will reveal patterns of trading, inven- 
tory holdings and customers' names; and that such daily reports 
are protected from disclosure by the prohibition in Beotton 8 
of the Commodity Exchange Act (J.A. 68, 71, 79-86, 136-138, 177). 
It was the Trustee's position, among others, that he was 
not then involved in any way in the litigation in New York on 
behalf of the bankrupt; that the section 21(a) examination was 
to investigate acts, conduct and property of the pankrupt, that 
a potential cause of action was "property", and that the Trustee 
clearly had a cause of action, it was simply a question of 
against whom; that the Trustee needed the daily reports of clear- 
ing members, commission merchants and traders in order to deter- 
mine trading patterns in cottonseed and soybean olls and whether 
persons, firms and organizations caused injury to the bankrupt; 
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that no trade secrets were involved within the prohibition of sec- 
tion 8 of the Act, since all trades in the daily reports sought 
were closed; and that, in any event, the section 8 prohibition 
could not protect the trading reports from subpoena (J.A. 95-98, 
106-107, 116-117, 124-125, 126-127). 

While the Government's motion was under consideration, and 
on April 11, 1966, a complaint was filed in the Southern District 
of New York by the Trustee against the New York Produce Exchange, 
New York Produce Exchange Clearing Association, various individuals 
who are members of the exchange and the association, and firms re- 
presented in membership (J.A. 222-253). The suit was brought on 
the basis of investigation and reports by the Trustee's special 
counsel as authorized in 1965, and sought to recover for losses 


sustained by the bankrupt in the commodity market in November 


1963, and treble damages on an anti-trust count (J.A. 212-215). 


The complaint listed 15 defendants and 16 co«conspirators (J.A. 
222-229, 229-231). 

On April 21, 1966 the Referee handed down his memorandum 
opinion (J.A. 183-200). The Referee found that the subpoena was 
broad and sweeping in its scope but that in light of the problems 
confronting the Trustee it was not burdensome or oppressive and 
not too broad and sweeping (J.A. 197, 199); the court would not 
compel any person to divulge trade secrets in any matter where 
such person had no connection or business dealings with the bank- 
rupt, but that whatever trade secrets might be divulged by the 
examination under this order had so mellowed with age by the pas- 
sage of time that they could be of little importance (J.A. 196-197); 
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and the records sought are not confidential records and documents 


relating to the private business of the party under subpoena or 
any other party, but are public records filed as required by law 
or documents prepared by the regulating agency in Connection there- 
with (J.A. 196, 198). The Referee also found that this was an 
investigatory proceeding and not an adversary proceeding, (and. 
held that, while there were certain rules and precedents forbid- 
ding divulgence or disclosure of information, reports, and docu- 
ments by public officials in connection with judicial hearings, 
these were not to be applied in the present examination being 
conducted under section 21(a) of the Bankruptcy Act (g.A. 195-196, 
198). se 

On May 10, 1966 the Referee entered his order denying the 
Secretary's motion to quash or modify the subpoena and ordering 
that all of the documents called for be produced for inspection: 
and copying by the Trustee and his authorized agents and attor- 
neys at times and places mutually agreed upon by the parties 
(3.8. 200-201).~ on May 19, 1966 the Secretary filed a petition 
for review in which he contended that the Referee erred (1) in 
failing to conclude that the subpoena was so broad and sweeping 
4n scope as to be unreasonably burdensome and oppressive; (2) in 
failing to conclude that the Trustee had not shown "good cause" 
for production of the documents sought in that (a) the bulk of 


the documents were available from other non-government sources, 


At that time the Referee rejected hearing the Government's 
mt that the Trustee's filing of a suit in New York materially 
affected the conclusions theretofore reached by the Referee as to 
production by the Secretary, without deciding the point;;and the 
Referee made notation on his order to that affect. 
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(b) a great many of the other documents consisted of internal 
Government memoranda, investigation reports, policy decisions, 

and information received by the Secretary in confidence, and (c) 
many of the documents are presently being used by the Government 
in connection with investigations of possible violations of fed- 
eral law; (3) in failing to conclude that in the case of more than 
300,000 of the documents disclosure was prohibited by section 8 of 
the Commodity Exchange Act, 7 U.S.C. 12, and that production of 
such documents would seriously prejudice the public interest and 
the interests of those persons who had submitted information to 
the Secretary in confidence; (4) in concluding that all of the 
documents were “public records filed as required by law by persons 
obligated to make such disclosures * * * or documents prepared by 
the regulating agency in connection therewith * * *"; and (5) in 
concluding that because the Trustee's action is an "investigatory 
proceeding" rather than an “adversary proceeding", the Secretary 
was not entitled to the protection of the rules and precedents 
respecting disclosure of information, reports, records and docu- 
ments by public officials as applied in connection with judicial 
hearings in private litigation (J.A. 202-205). 

3. Proceedings In The District Court. In the district 
court each party filed a memorandum, and the Secretary filed 
exhibits, including two affidavits. Exhibits A, B and C cov- 
ered proceedings in the United States District Court for the 
Southern District of New York in the bankruptcy of Ira Haupt 
& Co., in which the Trustee was granted authority to employ 


6/ The Secretary also moved to suspend enforcement of the Refer- 
ee's order pending action by the court on the petition for review 
and such motion was granted. 6 
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special counsel to investigate the facts and circumstances rela- 
tive to certain pending law suits involving the bankrupt and to 
advise the Trustee as to the further prosecution thereof (J.A. 
208-211); and the Trustee,.as a result of such investigation and 
report and advice by special counsel, sought and was granted auth- 
ority to institute and prosecute a suit to recover for certain 
losses sustained in trading on the commodity market (J «A. 212- 
221). Exhibit D is the complaint in the action commenced on 
April 11, 1966, by the Trustee pursuant to such authority against 
the New York Produce Exchange, New York Produce Exchange Clearing 
Association, various members of such exchange and association, and 
certain brokerage houses (J.A. 222-253). Exhibits E and F are. af- 
fidavits which stated, inter alia, that the Secretary conducted a 
thorough investigation of the cottonseed and soybean o11 futures 
trading operations of Allied Crude Vegetable 011 Refining Corpora- 
tion and Anthony DeAngelis during the period July 1, 1963 and 
November 22, 1963, and concluded on the basis thereof that there 
had been no manipulation of the prices of, and no cornering of the 
market on, such commodities by either such corporation or such na 
dividual during the period covered by the investigation (J.A. 256- 
258); and that further investigation was also made from which it 


was concluded that there was no evidence to support allegations 
that certain officials d the New York Produce Exchange used impro- 


perly information as to the futures positions held by Allied and 
DeAngelis and manipulated downward the prices of cottonseed and 
soybean oil futures and profited from the losses thereby sustained 


by Allied and DeAngelis (J.A. 259). 
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At the hearing before the district court on July 15, 1966 
(J.A. 262-268), the court denied the petition without ruling on 
any of the legal issues raised by the Secretary. At the same time, 
4t said that the Government did not have to produce documents that 
are confidential in character or are privileged, that it could re- 
fuse to produce privileged documents either because they were FBI 


reports or Congress had made the documents privileged (J.A. 264). 


When Government counsel asked for clarification, noting that he had 
already raised these very objections to the Referee's order, the 
court said that if the Secretary failed to produce according to the 
subpoena the Trustee could move to hold him in contempt, and at 
that time the matter of which documents were privileged could be 
decided (J.A. 265-266). 

On July 18, 1966, the court entered its order denying the peti- 
tion for review (J.A. 269). On July 20, 1966, it vacated that or- 
der, denied the petition "without prejudice to petitioner's conten- 
tions", and granted a stay of the Referee's order for 60 days from 
July 15, 1966 (J.A. 270). Notice of appeal was filed by the Sec- 
retary on August 18, 1966 (J.A. 271), and on August 31, 1966, the 
Trustee filed a cross-appeal (J.A. 272). On September 2nd the 
Government moved the district court for an additional stay pending 

determination of the appeal, and stay was granted to and includ- 
ing January 2, 1967 (J.A. 272-273). 


STATUTES AND RULES INVOLVED 

Pertinent provision of the Bankruptcy Act in Section 2(a)(10), 
11 U.S.C. 11(a)(10); Section 21(a),(b), and (k), 11 U.S.C. 4u(a), 
(b), and (k); Section 24(a) and (b), 11 U.S.C. 47(a) and (b)s 
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Section 38, 11 U.S.C. 66; and Section 39(c), 11 U.S.C. 67(c); 
pertinent provisions of the Commodity Exchange Act in Section 8, 
as amended, 7 U.S.C. 12, 12-1, and 12a(5) and (6); and pertinent 
parts of Rules 26(b), 30(b), 34 and 45(b) of the Federal Rules of 
Civil Procedure are set forth in an Appendix, infra, to this brief. 


STATEMENT OF POINTS : 
1. The order of the district court of July 20, 1966, denying 
without prejudice to petitioner's contentions the Secretary's peti- 
tion for review of the Referee's order of May 10, 1966, is a final 


appealable order. 

2. The district court erred in failing to pass upon any of 
the issues raised by the Secretary's petition for review. 

3. The district court erred in denying the petition for 
review. | 

4, The district court erred in failing to hold that the 
Referee 's order of May 10, 1966, which order denied the Secretary's 
Motion to Quash, or, Alternatively, to Modify the Subpoena Duces 
Tecum, and required the Secretary to produce the documents called 
for by the subpoena, was contrary to law in all respects as set 
forth in the petition for review. 

5. The district court erred in failing to reverse the Refer- 
ee's order of May 10, 1966, and to grant the Secretary's Motion to 
Quash, or, Alternatively, to Modify the Subpoena Duces Tecum. 


SUMMARY OF ARGUMENT 
1. When the Referee in Bankruptcy denied the motion of the 
Secretary of Agriculture to quash or, in the alternative to modify 
the subpoena duces tecum, and ordered the Secretary to produce all 
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of the documents called for, the district court denied the Secre- 
tary's petition for review without passing upon any of the legal 
4ssues raised by the petition and "without prejudice to petitioner's 
contentions". That order was entered in "proceedings in bankruptcy” 
and effectively determined issues respecting the rights of the par- 
ties, since the Secretary was required to comply with the Referee 's 
order for production. It was, therefore, an appealable order under 
section 24 of the Bankruptcy Act, 11 U.S.C. 47. 2 Collier on Bank- 
ruptey, Sec. 24.16; In re Equitable Plan Co., 272 F.2d 156 (C.A. 2). 
Should this Court for any reason disagree, then the order is appeal- 
able as within that class of cases which "finally determine claims 
of right separable from, and collateral to, rights asserted in the 
action." Cohen v. Beneficial Loan Corp., 337 U.S. 541, 546. 

2. Various sections of the Bankruptcy Act, and particularly 
section 39(c), 11 U.S.C. 67(c), make it clear that the Secretary 
had an absolute right in this case to review by the district court 
of the issues raised by the petition for review, and the district 


court erred in failing to give that review. In re leigh, 78 U.S. 


App.D.C. 261, 139 F.2d 386; 2 Collier on Bankruptcy, Sec. 39.18, 
p. 1483. However, the Secretary's right to have the issues de- 


cided in his favor is so clear that the determination should be 
made by this Court at this juncture of the case. Should this Court 
be of the view that the Secretary is not entitled to prevail on the 
present issues, the case should be remanded to give the Secretary 
an opportunity to file a formal claim of privilege. 

3. On the merits, the Secretary is entitled to have the sub- 
poena quashed as unreasonable and oppressive. At the very least 
he is entitled to have it modified to eliminate more than 300,000 
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of the documents called for. The same rules and precedents apply 
in a section 21(a) examination in bankruptcy as apply under the 
Federal Rules of Civil Procedure and appropriate decisions in cases 
of litigation. Sec. 21(b) and (k), 11 U.S.C. 44(b) and (k). 

a. The subpoena in this case covers not only formal re- 
ports, transcripts, records, work papers, tabulations, letters, and 
memoranda, but every scrap of paper in the numerous Government files 
which come within the demand. It fails to "designate" as required 
by Rule 45, F.R.Civ.P.; and in requesting "all documents" in any 
number of categories and over extensive periods of time, the sub- 
poena is unreasonable and oppressive and should be quashed. Clay 
v. Southern Railway Company, 284 F.2d 152 (C.A. 5); Continental 
Distilling Co. v. Humphrey, 17 F.R.D. 237 (D.D.C.); Public Admin~ 
istrator of the Courts of New York v. Rogers, 26 F.R.D. 118 (S.D.N.Y.). 

b. Nor has the Trustee met the "good cause" requirement of 
Rule 34, which 1s read into Rule 45, F.R.Civ.P. The Trustee is 
seeking Government documents which strong public policy makes con- 
fidential and the Government is not a party to any litigation with 


the Trustee. In these circumstances, the Trustee must show "compel- 


ling necessity" for the documents he seeks, and he has failed to 


meet that burden, United States v. Procter & Gamble Co., 356 U.S. 
677; Alltmont v. United States, 177 F.2d 971 (C.A. 3). Particularly 
4s this true where, as in the present case, the Trustee has not shown 
that he has exhausted his discovery rights in litigation which he 
has now commenced. 

ce. Many of the documents sought are the subject of well- 
recognized privileges against disclosure, such as (1) intra-agency 
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and inter-agency advisory opinions and matters going to policy 
considerations, Machin v. Zuckert, 114 U.S.App.D.C. 335, 316 F.2d 
336, certiorari denied, 375 U.S. 896; (2) information voluntarily 
given the Government under assurances of confidentiality, Vogel v. 
Gruaz, 110 U.S. 311; Machin v. Zuckert, supra; (3) attorneys' work 
products, Hickman v. Taylor, 329 U.S. 495; and (4) documents under 
consideration for possible institution of civil or criminal action, 
Capitol Vending Co. v. Baker, 35 F.R.D. 510 (D.D.C.). As to these 
documents a strong showing of necessity must be made before there 
need be any showdown on a claim of privilege, and the Trustee has 
made no such showing. 

d. More than 300,000 of the documents called for, includ- 
ing daily reports of clearing members, futures commission merchants 
and traders, investigatory files, and communications between the 
Department of Agriculture and various persons, firms and organiza- 
tions, are protected from disclosure by section 8 of the Commodity 
Exchange Act, 7 U.S.C. 12, as "data and information which would 
separately disclose the business transactions of any person and 
trade secrets or names of customers", The legislative history of 
that section and its amendments support the Department of Agricul- 
ture's consistent administrative interpretation against disclosure. 

Moreover, on numerous occasions there was brought to the at- 
tention of Congress the Department's interpretation of section 8 
to preclude disclosure of any such data or information; and in 
1947 when Congress sought the names and information concerning the 


transactions of certain traders and the Secretary declined on the 


ground that the law precluded disclosure, Congress passed a Joint 
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Resolution (61 Stat. 941) to enable it to obtain such information. 


Thus, Congress expressly recognized the administrative int™spreta~ 
tion given the section. 

e. It is also pertinent to note that the most recent Cong- 
ress passed a new public information law (Public Law 89-487), which 
was signed by the President on July 4, 1966, and takes effect one 
year from that date. While that law was designed to give the pub- 
lic at large access, under reasonable regulations, to official 
records generally, Congress was careful to make the subject of 
express exemptions precisely the types of documents which the 
Secretary here seeks to protect under what is in his view applic- 


able existing law. 


ARGUMENT 
I 


THE ORDER OF THE DISTRICT COURT IS AN 
APPEALABLE ORDER 


Because questions pertaining to appealability of orders 
in bankruptcy matters based upon the distinction between 
"proceedings in bankruptcy" and "controversies arising in pro- 
ceedings in bankruptcy" have in the past occasioned litigants 
and courts considerable difficulty, we point out at the 
inception of this brief that the district court's order is, in 
our view, clearly an appealable order under section 24 of the 
Bankruptcy Act, 11 U.S.C. 47. That section provides that 
"the United States courts of appeals * * * are invested with 
appellate jurisdiction from the several courts of bankruptcy in 
their respective jurisdictions in proceedings in bankruptcy, 
either interlocutory or final, and in controversies arising in 
proceedings in bankruptcy, to review, affirm, revise or reverse, 
both in matters of law and in matters of fact: * * *." 
Accordingly, orders entered in "proceedings in bankruptcy," as 
distinguished from “controversies arising in proceedings in 


bankruptcy," are appealable whether they are interlocutory or 


final orders. 2 Collier on Bankruptcy (14th ed.), Sec. 24.04, 


pp. 714-719. 
Courts have generally agreed that "proceedings in bank- 


ruptcy" are "those matters of an administrative character * * * 
which are presented in the ordinary course of the administration 
of the bankrupt's estate." Op. cit., Sec. 24.12, pp. 737-739, 
and cases cited. On the other hand, "controversies arising in 
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proceedings in bankruptcy" are those matters" which are not mere 
steps in the administration of the estate, but which give rise 
to distinct and separable issues between the trustees and adverse 
claimants, concerning the right and title to the bankrupt 's 
estate." Id., Sec. 24.28, pp. 766-768. 

Included in the category of "proceedings in bankruptcy" are 
orders directing an examination of a debtor's books and records, 
or those of a designated witness, so that such orders are appeal- 
able whether they are interlocutory or final. In the Matter of 
Winton Shirt Corporation, 104 F.2d 777 (C.A. 3); 2 Collier on 
Bankruptcy (14th ed.) Sec. 24.16, p. 742. However, there has 
developed through judicial interpretation the further restric- 
tion on the appealability of an interlocutory order that it must 
represent an exercise of judicial power affecting the asserted 
rights of a party and substantially determine some issue. or 
decide some step in the course of the proceedings. Id., Sec. 
24.11, p. 732, and Sec. 24.39, p. 792; Lesser v. Migden, 328 F.2d 
47 (C.A. 2). 

On these principles it has been held that an interlocutory 
order entered in connection with an examination under section 
21(a) of the Bankruptcy Act was appealable where the Referee 
had refused to furnish a copy of the transcript of an examina- 
tion to a creditor who was also examined, In the Matter of 
Winton Shirt Corporation, supra; where the order denied the 
Trustee's request for an order directing a witness to answer 


certain questions and to produce certain documents, In re Bush 


Terminal Corp., 105 F.2d 156 (C.A. 2); and where the order 
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denied the motion of a witness to quash the subpoena, In re 


Equitable Plan Co., 272 F.2d 158 (C.A. 2). This last case is 


directly in point, There, a witness voluntarily went to New 
York to testify in a Chapter X proceeding. At the conclusion, 
he was subpoenaed to appear as a witnesg in ancillary proceed- 
ings in New York in another company. The motion by the witness 
to quash the subpoena was denied, and he was ordered to appear 
before the Referee for examination. Holding that the order 
was appealable as an interlocutory order entered in "pro- 
ceedings in bankruptcy,” the Second Circuit said (at p. 159): 


It is true that some interlocutory orders 
which decide merely procedural matters are 
held to be non-appéalable despite the broad 
language of section 47(a). * * * We do 

not consider the present order one of that 
character. The testimony to be taken may 
affect the ultimate outcome of the Chapter 
X proceeding, and we think that the witness 
4s entitled to have the question of his 
claimed immunity reviewed without having 

to wait until he has been adjudged in con- 
tempt for disobeying the order. * * * 

That a witness may appeal an order denying 
his motion to quash a subpoena is the view 
expressed in Collier on Bankruptcy, l4th ed. 
Par. 24.16. Judge Miller's dissent at page 
959 in [In re Manufacturers Trading Corp., 
6 Cir., 194 F.2d 948] also takes that view. 7 / 


That language is fully applicable here. While the district 


court's order in this case was an unusual one in that it denied 


The opinion in the Manufacturers Trading Corp. case took the 
view that denial of a motion to quash the subpoena determined no 
rights of the parties, a view which the Second Circuit rejected 
in the Equitable Plan Co. case and which we think is no more appli- 
cable in the present case. 


the petition for review without passing upon any of the legal 
4ssues raised therein and without prejudice to the petitioning 
Secretary's contentions, its effect was clearly that of deter- 
mining issues respecting the rights of the parties. For the 
Referee's order was then for all practical purposes final, and 
the Secretary was in a position where he was required to comply 
with what he considered to be an erroneous order of the Referee 
requiring production or subject himself to possible contempt. 
We submit that in these circumstances the order of the district 
court in this case is an appe&lable order under section 24(a) 
of the Bankruptcy Act, 11 U.S.C. 47(a), as an RercertoGe tore 
order in a "proceeding in bankruptcy", upon the authority of 2 
Collier on Bankruptcy, Sec. 24.16, and In re Equitable Plan Co., 


supra. 
If for any reason this Court should disagree, then we sub- 


mit that the order is appealable as a "final disposition of a 
claimed right which is not an ingredient of the cause of action 
and does not require consideration with it," within the principle 
announced by the Supreme Court of the United States in Cohen v. 
Beneficial Loan Corp., 337 U.S. 541, 546-547. In the present 
case we are dealing solely with ancillary bankruptcy proceedings 
brought in this jurisdiction only for the purpose of holding 
section 21(a) examinations, of which that of the Secretary of 
Agriculture is one. The Secretary is not a party to the main 
bankruptcy proceedings in the District Court for the Southern 
District of New York; and there can be no other opportunity in 
the bankruptcy proceedings for the Secretary to obtain a deter- 


mination of the validity of the Referee's order to produce on 
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the issues raised. Accordingly, this is clearly a decision which 
falls in that class of cases which "finally determine claims of 
right separable from, and collateral to, rights asserted in the 


action," and as such are appealable. Id., at p. 546, See also 


Covey O11 Company v. Continental O11 Company, 340 F.2d 993 
(C.A. 10). 
II 

THE SECRETARY WAS ENTITLED TO REVIEW BY THE 

DISTRICT COURT OF THE LEGAL ISSUES RAISED IN 

HIS PETITION FOR REVIEW OF THE REFEREE'S ORDER 

The peculiar situation in this case is that the district 

court denied the Secretary's petition for review of the Referee's 
order (denying the motion to quash or modify and requiring pro- 
duction) without passing upon any of the legal issues raised by 
the petition for review and "without prejudice to petitioner's 
contentions." As noted, this left the Secretary in the untenable 
position of complying with an erroneous order of the Referee 
without any court review, or subjecting himself to the possi- 
bility of a citation for contempt. But he was entitled under 
the provision of the Bankruptcy Act to a review of the Referee's 
order by the district court. In section 2(a)(10), 11 U.S.C. 
11(a)(10), district courts are given jurisdiction to consider 
records, findings, and orders certified to the judges by 
referees and to "confirm, modify, or reverse such findings and 
orders, or return such records with instructions for further 
proceedings." In section 38, 11 U.S.C. 66, the Referee's juris- 
diction is spelled out, "subject always to a review by the judge." 
Specifically, in section 39(c), 11 U.S.C. 67(c), a person 
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aggrieved by an order of the Referee may within ten days file 
with the Referee a petition for review of the order by a judge; 
and General Order No. 47 in bankruptcy provides that, the "Judge 
after hearing may adopt the report or may modify it or may re- 
ject it in whole or in part or may receive further evidence or 
may recommit it with instructions." In the Bankruptcy Act, 
therefore, the judge is given no alternative to simply refuse 
entirely to pass upon a properly presented petition raising 
legal issues. Moreover, Collier on Bankruptcy (14th ed.) Vol. 2, 
Sec. 39.18, page 1483, says that "there is an absolute right to 
review within the terms of § 39c." 


There is no question here but that the Secretary is an 


"aggrieved" person within the meaning of section 39(c). His 
motion to quash or, in the alternative, to modify the subpoena 
was based upon legal grounds which, he maintained, entitled him 
to resist production under the subpoena and the Referee's order 
for the section 21(a) examination. When the Referee denied the 
motion to quash and ordered the Secretary to produce in accord- 
ance with the terms of the subpoena, that order determined the 
rights of the Secretary adversely to his contentions and en- 
titled him to petition for review. And the petition was filed 
within the ten-day limitation in the statute. There was no 
question raised in the district court that the Secretary was not 
entitled to petition for review. We find no case holding in 
these circumstances that the district court has discretion to 
refuse to pass on the merits of the petition. On the contrary, 
the decision by this Court in In re Leigh, 78 U.S. App. D.C. 261, 
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139 F.2d 386, supports the Secretary's position that he has a 
right to review by the district court, There the Referee denied 
the bankrupt's motion to vacate certain findings and refused 
discharge. The bankrupt filed a petition for review of such 


orders, and the Referee refused to transmit the motionypapers 


and exhibits to the district court. The bankrupt moved the 
district court for completion of the record, which motion was 
denied. On appeal the Court said (139 F.2d at 387): 

A bankrupt who seeks a review of an order on 

a motion is entitled to have the court con- 

sider the motion papers and all the exhibits 

as they are presented to the referee and this 

is a substantial right. 

And in In re Klein's Outlet, 49 F. Supp. 375, 377, the 
District Court for the Southern District of New York in direct- 
ing the Referee to prepare a certificate upon petition for re- 
view of his order, said: 

Upon the filing of the certificate with the 

court, it will then be incumbent on one of its 

judges, * * * to determine whether Rose Klein 

4s an aggrieved party and, if so, whether the 

order authorizing the settlement of the State 

court action was properly made. 
See also In re Albert, 122 F.2d 393, 394 (C.A. 2), where the 
court said that under General Order XXVII in bankruptcy, which 
was in existence prior to the amendment to Section 39(c) fixing 
a ten-day limitation for the filing of a petition, a petition 
to review if filed within a reasonable time after entry of an 
order was to be heard "as a matter of right." While the court 
was there dealing with a question of its power to extend the 
time for filing the petition, the chaMging of the time for 
filing from a reasonable time to ten days could not, without 
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more, have changed the right to be heard when the petition, as 


here, was filed as required within the time limited; and Collier 
says that section 39(c) incorporated into the Act the essence 
of former General Order XXVII, which was abrogated in 1939. 
Op. cit., Sec. 39.16, p. 1477. 
Moreover, it is well established that the jurisdiction 
of the district court to review an order of the Referee in 
Bankruptcy is exclusive and may not be by-passed. In other 
words, if the aggrieved person does not file a petition for 
review as provided by the statute, he may not otherwise chal- 
lenge the validity of the order. In re Chelsea Hotel Corp., 
241 F.2d 846 (C.A. 3); California State Board of Equalization v. 
Sampsell, 196 F.2d 252 (C.A. 9); cf. MacNeil v. Gargill, 
231 F.2d 33 (C.A. 1), certiorari denied, 352 U.S. 833. 
Accordingly, the statutory scheme calls for review by 
the district court of the merits of an “aggrieved” person's 
petition, and this Court should hold that in the present case 
4t was erroneous for the district court to deny the Secretary's 
petition without passing upon any of the legal issues pre- 
sented and "without prejudice to petitioner's contentions." 
But the Court need not send this case back for a determina- 
tion by the district court of the issues raised by the 
Secretary, since, in our view, it is clear that the Secretary's 
exceptions to compliance with the subpoena are based upon such 
well-founded legal objections to the subpoena and the’ Refereeé's 
order that had the district court ruled on the merits of the 
petition, it would have been required to order reversal of the 
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Referee's order of May 10, 1966, and to grant the Secretary's 
motion to quash or, in the alternative, to modify the subpoena. 
This Court can now make that determination and direct the 
district court accordingly. 

However, should this Court for any reason be of the 
view that the issues raised by the Secretary should not be 
determined in his favor, and on this record he is required 
to produce documents to the production of which he has objected 
for the reasons set forth in his motion and the affidavits 
accompanying that motion, then this Court should remand the 


case to give the SASS SA) an opportunity to file a formal 
‘a 


claim of privilege. 


Ta It is a matter of policy, generally, to defer the filing 
of a formal claim of privilege by the head of an executive 
department until other objections which may be interposed have 
been ruled upon by the court. Hence, the matter of filing a 
formal claim of privilege in this case has not been determined, 
since there has been no ruling by the district court on the 
objections raised by the Secretary to the production of the 
documents called for by the subpoena. 


IIL 
ON THE MERITS, THE SECRETARY IS EN- 
TITLED TO HAVE THE REFEREE'S ORDER 
REVERSED AND THE SUBPOENA QUASHED OR, 
IN THE ALTERNATIVE, MODIFIED, IN ACCOR-. 
DANCE WITH THE PETITION FOR REVIEW. 

While we think that the subpoena should be quashed on all the 
grounds raised by the Secretary before the Referee, and particu- 
larly because it shows on its face that it is so broad and sweep- 
ing in scope as to be unreasonable and oppressive, there is no 
doubt that, at the very least, .1t should be modified to eliminate 
the bulk of the documents called for, since the Trustee fails to 


show "good cause", and more than 300,000 of the documents contain 


information which Congress has in section 8 of the Commodity Ex- 


change Act, 7 U.S.C. 12, protected from disclosure. 

The Referee was apparently under the misapprehension, and 
this most certainly must have affected his decision in this case, 
that because this was an examination under section 21(a) of the 
Bankruptcy Act, the "rules and precedents forbidding divulgence 
or disclosure of information, reports, records.and documents, etc., 
by public officials and public employees", which are "generally 
upheld in connection with judicial hearings in private litigation", 
should not be applied here as they are "in matters of litigation" 
(J.A. 195-196). He cites no authority for such position, and we 
know of none. On the contrary, reference to section 21 of the 
Bankruptcy Act shows that the right to take depositions in pro- 
ceedings in bankruptcy "shall be determined and enjoyed according 
to the laws of the United States * * * relating to the taking of 
depositions" (Sec. 21(b)); and "in all proceedings under this title, 
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the parties in interest shall be entitled to all rights and remedies 
granted by the Rules of Civil Procedure for the United States Dis- 
trict Courts * * * pertaining to discovery, interrogatories, inspec- 
tion and production of documents, * * * " (Sec. 21(k)). 

Scarcely could the law be clearly that a person who is ordered 
to appear and produce documents for an examination under section 
21(a), and upon whom for that purpose a subpoena is served, is en- 
titled to all the protection afforded by the Federal Rules of Civil 
Procedure and by established legal principles, the same as if he 


were subpoenaed “in matters of litigation". The requirement for a 


showing of "good cause" in Rule 34 1s, as discussed, infra, (p. 38 ), 


read into Rule 45 for the production of documents; the latter Rule 
provides for the quashing or modification of a subpoena if it is 
"unreasonable and oppressive"; and under Rule 26(b) a person may 
be examined regarding any matter "not privileged". 

This subpoena covers a nine-page schedule of documents divided 
into 19 separate paragraphs calling in general and all-inclusive 
terms for the production of more than 300,000 documents located in 
the files of many agencies of the Department of Agriculture in at 
least a dozen cities throughout the United States. The affidavits 
of Alex C. Caldwell, Administrator of the Commodity Exchange Act, 
and Lester P. Condon, Inspector General of the Department of Agri- 
culture, set forth in detail the virtually limitless scope of many 
paragraphs of the schedule, and the burdensome, oppressive and pre- 
judicial effect that compliance with the subpoena would have upon 
important programs of the Department. To the extent that the sub- 
poena could be complied with without incurring such burdens, the 
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Secretary has voluntarily made a substantial number of documents 
available for the Trustee's inspection (J.A. 146). 

The reason advanced by the Trustee to justify such a sweeping 
subpoena is set forth in his petition for examination of the Sec- 
retary and in the transcript of the hearing on the Secretary's 
motion to quash. In the petition he alleges that Ira Haupt & Cows 


the bankrupt, suffered losses in excess of $20,000,000 by reason of 


the losses of its customer Allied Crude Vegetable 011 Refining Cor- 
poration in the cottonseed oil and soybean o11 commodity markets; 
and he asserts that the "Trustee is seeking to determine from this 
examination [of the Secretary] whether a cause of action exists in 
the bankrupt arising from losses in the cottonseed oil and soybean 
oil futures markets" (J.A. 22, 23). At the hearing on January 20, 
1966 on the Secretary's motion to quash, the following colloquy 
took place between the Referee and the Trustee 's counsel (J.A. 124- 
125): 3 

THE REFEREE: I want to get this straight. These 
claims that you have just enumerated are the causes of 
action that the Trustee would undertake in the event he 
found there was evidence to support them, is that the 
idea? 

MR. LOBELL: No, Your Honor. The only question at 
this point is, who engaged in it? That a cause of ac- 
tion exists is clear. 

Thereafter, as a result of numerous examinations made to de- 
termine such question, the Trustee sought and was granted authority 
to bring suit (J.A. 219-221), and on April 11, 1966, suit was brought 
by him against the New York Produce Exchange, the New York Produce 
Exchange Clearing Association, and 13 other defendants, including 


members of the exchange and brokerage houses represented in 
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membership (J.A. 222-229), and the complaint also named 16 co- 
conspirators (J.A. 229-231). 


A. The Subpoena Duces Tecum Should Be Quashed As 
Being Unreasonable and Oppressive. 


The subpoena is: so broad and sweeping in scope as to be un- 
reasonable and oppressive on its face, and, therefore, it can not 
stand, The definition of the word "document”™ in the subpoena cov- 
ers not only formal reports, transcripts, records, work papers, 
tabulations, letters and memoranda, but every scrap of paper in the 
particular Government files. And each paragraph calls for "all" 
such documents. This is the prime example of an unreasonable sub- 
poena. And it fails completely to meet the standard of "desig- 
nated" books, papers, documents or tangible things producible 
under Rule 45, F.R.Civ.P. No apparent attempt has been made to 
limit the scope of the subpoena to specific documents or restrict 
it to specific lines of inquiry. 

In demanding "all" documents, this subpoena is in the same 
category as that in Hale v. Henkel, 201 U.S. 43, which the court 
struck down as being far too sweeping to be reasonable and as 
violating the principle of particularity required in a subpoena, 
stating that it was as "{ndefensible as a search warrant would be 
if couched in similar terms" (at p. 77). A subpoena using the 
term "all" has been proscribed as bad on its face, Sheffield Corp. 
v. George F. Alger Co., 16 F.R.D. 27, (S.D. Ohio). And a subpoena 
much narrower than the present one, which sought "all records" re- 


lating to eight categories of items, was quashed in Continental 


Distilling Co. v. Humphrey, 17 F.R.D. 237, 241 (D.D.C.), where the 
court said: 
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The subpoena on its face shows that the request for 
production of documentary evidence by defendant Avis 
4s so broad as to be unreasonable and oppressive, and 
4t must therefore be quashed. (Emphasis supplied). 

So, also, the Fifth Circuit in Clay v. Southern Railway Com- 
pany, 284 F.2d 152 (C.A. 5), struck down a subpoena duces tecum 
which sought the "entire investigative file" (excluding legal opin- 
fons) including the “investigative files for any and all other ac- 
cidents occurring between trains and vehicles at said crossing for 
a ten-year period * * * ", stating (at p. 154): 

The trial judge was eminently correct in quashing 
the entire subpoena duces tecum on motion of the 


railroad. The subpoena was oppressive, failed to 
properly designate, and failed to show good cause. 


Similarly, the court in Public Administrator of the Courts of 


New York v. Rogers, 26 F.R.D. 118 (S.D.N.Y¥.), denied a motion under 
Rule 34 for production by the Attorney General of Government files 
and records covering "all reports of investigators commissioned by 
the defendant or by the office of Alien Property" with respect to 
a specific matter. Although that demand was less broad than the 
present one, the court denied it, holding (at p. 119): 

This motion does not itemize the documents to be 

examined, but seeks rather to have a general "rov- 

ing commission" to go through all the records of 

the office of Alien Property to find out what state- 

ments, affidavits, transcripts and other evidence it 

may have. 

This is precisely what the Trustee seeks to do in the present 
ease and on a far broader and more sweeping scale. Moreover, the 
affidavits of the Administrator of the Commodity Exchange Authority 
and the Inspector General of the Department of Agriculture demon- 


strate the burden and injurious consequences which would follow from 
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compliance with the subpoena. There are sought more than 300,000 


documents which may involve six major agencies of the Department 
of Agriculture, each of which operates independently and maintains 
separate records. And it appears that such records may be located 
in the Washington office, at various field offices, and at various 
federal record centers, and comingled with thousands of unrelated 
documents. The affidavits set forth the extensive procedures which 
would be required to comply with the subpoena, including a page by 
page examination of documents for privileged material; and they 
also show the great amount of labor which compliance would require 
with diversion of the services of employees from their regular 
duties where they are urgently needed. 

Because of the ‘sweep of the subpoena, its lack of specifica- 
tion, and the burden its all-inclusiveness imposes, it should be 
quashed as unreasonable and oppressive. Moreover, the Trustee has 
fatled to show "good cause" for production of most of the documents 
sought. 

B. The Trustee Has Not, And Cannot, Meet His Required 

Burden of Showing "Good Cause" For Production of 
the Documents. 

The "good cause" requirement of Rule 34 is incorporated into 
Rule 45, F.R.Civ.P., and places an affirmative burden upon a party 
seeking documents under the latter rule to make a clear showing of 


"good cause". Continental Distilling Corp. v. Humphrey, supra, 
citing Barron & Holtzoff, Federal Practice and Procedure, Sec. 1002. 


See also Bada Company v. Montgomery Ward & Co., 32 F.R.D. 208 (S.D. 
Cal.). That showing, where any ground exists for protecting the 


documents, requires a strong showing of necessity. Thus, where a 
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party sought to invade the files of his adversary in connection with 


the investigation and preparation of the case, it was held that the 


necessary "good cause" showing required him to establish that there 
were "special circumstances" which made it “essential” that the doc- 
uments be produced for his use. Alltmont v.. United States, 177 F.2d 
971, 978 (C.A. 3). 

And where non-parties are concerned, it appears that the rule 
requires such parties to bear the burden of annoyance and expense 


of production only when the documents are not available from other 


sources. In Bada Company v. Montgomery Ward, supra, the court quash- 
ed a subpoena seeking from a witness "all documents" and “all rec- 


ords" pertaining to certain categories. In addition to holding that 
the subpoena was so broad as to be unreasonable, the court ruled 
that good cause was not shown, since the documents could likely be 
obtained from interested parties, stating (32 F.R.D. at 209, 210): 


The court is of the opinion that, at this stage 
of the litigation, the plaintiff has not shown good 
cause for the objecting witnesses to comply with parts 
1 and 2 of the subpoena duces tecum when the material 
sought may be available to the plaintiff under Rule 
34, Federal Rules of Civil Procedure. These witnesses 
are not parties to the action, and they should not be 
burdened with the annoyance and expense of producing 
the documents sought unless the plaintiff is unable 
to discover them from the defendant. 


* ee HK 
* * * If the plaintiff has "good cause" to require 


non-litigating witnesses to produce these documents, 
then certainly it has "good cause" to acquire this 
information directly from the defendant. 

Specifically with respect to public documents and files which 
strong public policy considerations make confidential, the Supreme 
Court has held that these are producible only upon a showing of 
"compelling necessity". United States v. Proctor & Gamble, 356 U.S. 


677, 682-683. 
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The subpoena in this case pulls into its broad grasp thousands 


of Government documents defined as "any book, record, paper, report, 
memorandum, communication, letter, tabulation, chart, worksheet, 
analysis, summary, transcript, or other writing" (J.A. 12). But the 
Federal Rules of Civil Procedure do not contemplate that sweeping 
type of production of Government papers. Thus, in Wirtz v. local 
Union 160, Hod Carriers, 37 F.R.D. 349, 351 (E.D. Nev.), the court 
ruled that production of such records and documents would not be 
required in reponse to a subpoena much narrower and less onerous 
than the present subpoena, holding: 
* * * it is the view of the court that federal discov- 
ery processes are not intended to require such whole- 
sale disclosure of government memoranda, reports, 
commmications and statements as is contemplated under 
the terms of this subpoena. 

The bulk of the documents here sought, namely, the daily re- 
ports of clearing members, commission merchants and traders, as 
called for in paragraphs 1, 2 and 3 of the subpoena, investigations 
of market conditions in paragraph 4, insofar as they were incident- 
al to investigations and operations of specific traders, the com- 
munications between Agriculture and the commodity exchanges and 
other persons, firms and organizations within the demand of para- 
graphs 8, 9, 10 and 11, information respecting complaints of manip- 
ulation of prices called for in paragraph 13, and reports of in- 
vestigations of various persons and firms as requested in paragraphs 
17, 18 and 19 would all separately disclose the "business transac- 
tions of any person and trade secrets or names of customers" (S.A. 
35-37) and are, therefore, by virtue of the non-disclosure provi- 


sions of section 8 of the Commodity Exchange Act, 7 U.S.C. 12, in 
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a category similar to that of income tax returns which are also 
protected by statute. In Maddox v. Wright, et al., 103 F. Supp. 
400 (D.D.C.), the court vacated a subpoena duces tecum which at- 
tempted to compel production of an income tax return, holding that 
since Congress had provided that tax returns shall be confidential 
and disclosed only on application of the taxpayer or his attorney, 
such returns are, in private civil actions, confidential informa- 
tion between the taxpayer and the Government and should not be open 
to inspection under Rule 34, F.R.Civ.P. The court added that such 
rule would have no serious consequences, since the information de- 
sired could be obtained by intelligent use of other discovery pro- 
cedures. See also Cooper v. Haligarten & Co., 34 F.R.D. 482, 483 
(S.D.N.¥.), where the court held that, even assuming that tax re- 
turns are not privileged, public policy cannot be ignored, and the 
returns should not be required unless there is a compelling need 
which cannot be satisfied from other sources. 

The most recent case decided by this Court involving produc- 
tion of Government documents for use in private litigation is that 
of Westinghouse Electric Corp. v. City of Burlington, 122 U.S.App. 
D.C. 65, 351 F.2d 762, which involved review of a district court 
order quashing a subpoena duces tecum upon the Attorney General of 
the United States. The Court ruled that the Government has a great 


interest in having justice done between litigants, and that it 


should attempt to produce documents relevant to a fair termination 


of the litigation. Accordingly, it remanded to the district court 
with instructions to conduct proceedings to explore the possibili- 
ties of accommodating the litigants' interests, " * * * and then 
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consider whether this subpoena is so oppressive that it cannot be 


granted, even in modified form." (pp. 70 and 767, respectively). 


Pertinent to the present case, however, the court followed such 
direction with the statement that it "would be appropriate for the 
trial judge to be sure that the defendants had made full use of dis- 
covery procedures against the plaintiffs. Such discovery might 
lighten the load on the Justice Department" (footnote 8). 

Upon remand the district court conducted further proceedings 
and entered an opinion. City of Burlington v. Westinghouse Electric 
Corporation, 246 F. Supp. 839 (D.D.C.). The court applied the de- 
cision of this Court to allow production of certain specified docu- 
ments, but largely reinstated its prior holding forbidding access 
to Government records. It specifically ruled that investigation 
reports of the Federal Bureau of Investigation need not be produced, 
with language bearing directly upon the point now in issue (at 
p. 846): 

However, this does not mean that the defendants will 
have access to any Federal Bureau of Investigation 
reports. The Court feels that the public interest in 
encouraging cooperation with the Federal Bureau of 
Investigation and in protecting the results of their 


investigations from scrutiny, outweighs the defendants ' 
interest in their production. 


Furthermore, the Court 
eels that through an examination of the imintitts! 


f 

correspondence and files, and by use of the federal 
aiscover rocedures, the defendants can obtain the 
SnPoouetion they seek. The conclusions and Opinions 
of the rederal = of Investigation are not neces- 
sary for the preparation of the defendants! case. 
(Emphasis supplied. ) 

To date the Trustee has not shown "good cause" by these stand- 
ards, and it does not appear that he can do so in light of the fact 
that he has now brought suit against the New York Produce Exchange, 
the New York Produce Exchange Clearing Association, officers of those 
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associations, and several other defendants, at least until he has 
exhausted his rights of discovery against such adverse parties in 
an effort to obtain information which he here seeks from the Govern- 
ment files. Since the alleged reason for making such Gemand upon 


the Government was to determine whether he had a cause of action, 


or against whom he might have a cause of action, to recover for 


losses suffered in the commodity markets, that reason has lost its 
weight now that he has in fact brought such a suit. Should he con- 
tend that he must still determine against what other persons he may 
have a cause of action, that contention cannot constitute "good 
cause", considering the nature of the documents here sought, when 
there has been no showing by the Trustee that he cannot get the 
documents from any other source, particularly through exhaustion of 
discovery against the named defendants in his New York suit and the 
16 alleged "co-conspirators" named in that complaint (J.A. 222-231). 

A mere allegation that subpoenaing the information sought from 
the files of the defendants in the New York action would be less 
efficient or convenient or more expensive from the petitioner's 
viewpoint would in no way constitute a showing of "good cause." 
For example, in Iichter v. Mellon-Stuart Company, 24 F.R.D. 397, 
399 (W.D. Pa.), the court held that documents were not subject to 
production simply because proof of a party's case "might be facili- 
tated." : 

In determining "good cause" in this case there should also be 
considered the fact that many of the documents demanded are the sub- 
ject of well-recognized privileges, as discussed in the immediate 
following subsection. 
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C. Many of the Documents Sought Are the Subject of 
Well Recognized Privileges Against @—mDisclosure. 


In their affidavits both Mr. Caldwell (J.A. 38-39) and Mr. 
Condon (J.A. 47-48) state that many of the documents called for, 
particularly those in the investigative files, contain intra-agency 
and inter-agency advisory opinions and matter going to policy con- 
siderations. Such documents have long been recognized as the sub- 
ject of a well-established privilege. As early as 1876, a federal 
court for the District of Maryland held in Gardner v. Anderson, 9 
Fed, Cas. 1158, No. 5220: 


Communications in writing passing between offi- 
cers of the Government, in the course of official 
duty, relating to the business of their offices, are 
privileged against disclosure, on the ground of pub- 
lic policy, and their production will not be compel- 
led by court of law or equity. 


More recently in Machin v. Zuckert, 114 U.S.App.D.C. 335, 338, 
316 F.2d 336, 339, certiorari denied, 375 U.S. 896, this Court, 
with reference to production of documents internal to an agency, said: 


Also, a recognized privilege attaches to any portions 
of the report reflecting Air Force deliberations or 
recommendations as to policy that should be pursued. 


See also Boeing Airplane Co. v. Coggeshall, 108 U.S.App.D.C. 
106, 112, 280 F.2d 654, 660; Kaiser Aluminum & Chemical Corp. v. 
United States, 157 F. Supp. 939, 141 Ct. Cl. 38; Clark v. Pearson, 
238 F. Supp. 495 (D.D.C.). : 


& "In the main the materials sought by the subpoena are the pro- 
uct of the investigative function of the Department of Justice in- 
cluding the Federal Bureau of Investigation. The scope of the sub- 
poena is so extensive as to embrace any and all papers concerning 
events described in the Pearson article which may have been prepared 
by employees of the Department of Justice for use within that Depart- 
ment, including investigative files, reports, memoranda, and even 
advisory recommendations preliminary to action or non-action by the 
department. Traditionally a privilege has been recognized for mater- 
fais produced pursuant to the investigative functions of government 
agencies, 8 Wigmore, Evidence §2378 (McNaughton Rev. 1961), and it 
should be recognized here." (pp. 195-496) 


The affidavits also pointed out (J.A. 37-38, 45-47) that many 
of the documents, again particularly those in the investigative . 
files, contain information given to the agency with the understand- 
ing that it will be held confidential; that persons who are not 
themselves under investigation give information to the Government 
4n confidence; that in many cases where subpoena power is not avail- 
able to the agency, the success of the investigation depends upon 
the agency's ability to obtain voluntary co-operation from the per- 
sons interviewed; and that disclosure of the sources or of such in- 
formation would seriously impair the effectiveness of the agency's 
investigative function. This, too, is information which has been 
held privileged from disclosure. Decisions upholding the privilege 
with respect to information voluntarily given recognize that a breach 
of this confidence would have a deterrent effect upon witnesses with 
attendant prejudice to the public, since disclosure would impede 
the effective discharge of responsibility by agencies whose proper 
functioning depends upon the ability adequately to secure informa- 
tion which must be voluntarily given. Vogel v. Gruaz, 110 U.S. 311; 
Machin v. Zuckert, supra. : 

It is entirely reasonable, as set forth in the affidavits, that 
were the identities of persons who have given information to the 
Government voluntarily in such investigation interviews, together 
with the information itself, revealed to others, the informants 
might be sued or made to suffer economic reprisal, and sources of 


such information for the Government vanish. 


There is also applicable to some of the documents sought here 


the privilege which protects an attorney's work product. Hickman v. 
Taylor, 329 U.S. 495. While this examination of the Secretary is 
- 45 - 


not made in a suit between the Trustee and the Secretary, a number 
of documents called for are work papers of lawyers in the Depart- 
ment of Agriculture and the Department of Justice in connection 
with the possibility of bringing administrative or judicial action 
against various persons (J.A. 38-39). The investigations conducted 
by the Office of Inspector General are primarily concerned with de- 
veloping evidence for use in criminal, civil and other legal ac- 
tions; the activities of that Office are similar in many respects 
to those of other investigating agencies of the Government, includ- 
ing the FBI; and information received from agencies such as the FBI 
and Internal Revenue Service becomes an integral part of the files 
of that Office (J.A. 45). 

In addition, some of the matters investigated, and within the 
apparent scope of the subpoena, are pending in the Department of 
Justice where they are under consideration for possible institution 
of civil or criminal action (J.A. 47); and in that situation the 
documents pertaining to such investigations are protected from dis- 
closure. Capitol Vending Co. v. Baker, 35 F.R.D. 510, 510-511. 
(D.D.C.). 

While documents which are the subject of specifically afforded 
protection are usually found privileged within the context of a for- 
mal claim of privilege, the required showing of "good cause" or 


"necessity" must first be made before the court is required to reach 


ooo 


9/ See e.g., Machin v. Zuckert, supra; Boeing Airplane Co. v. Cog- 
geshall, supra; Kaiser Aluminum & Chemica orp - Vv. ed States, 
supra. For e reason why a dete nation as to a formal claim of 
privilege has not yet been made in this case, see discussion, supra, 
page 32, n. 7a. 
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a claim of privilege. As the decision in United States v. Reynolds, 
345 U.S. 1, shows, there is no need for a "showdown" on a formal 
claim of privilege if the information is, or may be, otherwise 
available. There, where a formal claim of privilege was made, the 
Court said that "[hJere, necessity was greatly minimized by an avail- 
able alternative, which might have given respondents the evidence to 
make out their case without forcing a showdown on the claim of pri- 
vilege. By their failure to pursue that alternative, respondents 
have posed the privilege question for decision with the formal claim 
of privilege set against a dubious showing of necessity" (at p. 11). 
The strong showing of “necessity” which must be made when there are 
involved, as here, documents which could come within a claim of pri- 
vilege has not been made by the Trustee in this case. 


D. The Bulk of the Documents Called for By the Subpoena 
Are Protected From Disclosure By the Provisions of 


Section 8 of the Commodity Exchange Act, 7 U.S.C. 12. 


1. The history of section 8 of the Act and its amendments 
support the Department of Agriculture's consistent ad- 


ministrative interpretation against disclosure. 
The principle objection to the subpoena, apart from its un= 


reasonable and oppressive character as discussed, Supra, (pp .36-38) 


4s the fact that it demands vast numbers of documents which Congress 

has determined to be confidential under section 8 of the Commodity 
10 

Exchange Act, 7 U.S.C. 12. That section provides: 


For the efficient execution of the provisions of 
this chapter, and in order to provide information for 
the use of Congress, the Secretary of Agriculture may 
make such investigations as he may deem necessary to 
ascertain the facts regarding the operations of boards 
of trade, whether prior or subsequent to the enactment 
of this chapter, and may publish from time to time, in his 
discretion, the result of such investigation and such 


10/ Act of June 15, 1936, 49 Stat. 1491. 
- 47 - 


statistical information gathered therefrom as he may 


deem of interest to the public, except data and infor- 
mation which would separately disclose e business 

ransactions of 2 erson and trade secrets or names 
of customers: * * ¥ (Eaphasis added). 

The affidavits in this case show that materials sought in para- 
graphs 4, 8, 9, 10, 11, 13, 17, 18 and 19, and particularly the 
daily reports of clearing members, commissiom merchants and traders 
called for in paragraphs 1, 2 and 3 of the subpoena, and amounting 
to more than 300,000 documents, would reveal separately the business 
transactions and trade secrets or names of customers of persons and 


firms trading on the commodity markets. This provision of the Act, 


and its predecessors in The Future Trading Act, 42 Stat. 190 and 
12 


in The Grain Futures Act, 42 Stat. 1003; have been a part of the 
law for more than 40 years and have been construed by the Department 
of Agriculture from their inception as prohibiting disclosure of 
business transactions and trade secrets or names of customers of any 
person, except as necessary in proceedings under the Act or as speci- 
fically authorized by the Act. 

The aforementioned Acts were passed to provide federal supervi- 
sion and regulation of commodity exchanges and to eliminate there- 
from the manipulation of prices. While Congress did not favor 
speculation on the exchanges, it recognized that a substantial por- 
tion of the transactions performed an economically useful and neces- 
sary function by enabling producers, dealers, exporters, millers 
and other manufacturersof grain products to engage in legitimate 
hedging transactions, designed to insure them against fluctuations 


ll/ Act of August 24, 1921. 
12/ Act of September 21, 1922. 
= gnohe 


in aired Thus, Congress has in 7 U.S.C. 6a(3) expressly ex- 
empted "bona fide hedging transactions” from regulations issued un- 
der 7 U.S.C. 6a(1) and designed to eliminate or prevent “excessive 
speculation in any commodity." Congress also recognized that hedg- 
ing is impossible if there are no traders willing to speculate on 
prospective fluctuations in the commodity eee Therefore, the 
legislative concern was directed not at the typical traders willing 
to take a chance on their judgment of the future, but at manipulators 
and irresponsible gamblers who wrought wide fluctuations in prices. 
A large percentage of the trading on the commodity exchangesis thus 
not only innocuous but, indeed, beneficial and necessary for the 
proper operation of the commodity markets. Congress realized, 
therefore, that reports filed with a regulatory agency by traders 
had to be made confidential, not only to protect the business pri- 
vacy of "hedgers" and "legitimate capitalists", but also to assure 
the accuracy of those ete Congress also understood that 
hedging transactions were not practically feasible if they had to 
be conducted in the public ase The practical need for keeping 


13/ See e.g., Sen.Rept. No. 212, 67 Cong., 1st Sess., B- h; Sen. 
e nec 


pt. No. 871, 67th Cong., 2d Sess., pp. 3-4; 61 Cong. . 1321- 
1322, 1308, 4762, 4768; 62 Cong. Rec. 9447; 80 Cong. Rec. 6161, 8012. 


14/ 61 Cong. Rec. 1328. 

1 As the Senate Committee report on the bill which became The 
rain Futures Act of 1922 pointed out, public speculation helps 
carry the risk for the producers, dealers and millers who wish to 

hedge their cash grain transactions. S. Rept. No. 871, supra, p. 3. 

16/ See 61 Cong, Rec. 1321. : 

17/ “In the hearings it was reported that if these matters were 

made public it would give information to various competitors who 
operate on the various boards of trade." 61 Cong. Rec. 1321. 
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this information confidential was again brought to the attention 
of Congress during the hearings preceding the enactment of the Com- 
modity Exchange act == 

The confidentiality provisions of the Act reflect the statutory 
distinction between "legitimate" or "necessary" speculators and out- 
right manipulators. A proviso in 7 U.S.C. 12 permits the Secretary 
to issue such reports 


* * * as he may deem necessary relative to the conduct 
of any board of trade or of the transactions of any per- 
son found guilty of violating the provisions of this 
chapter under the proceedings prescribed in sections 8, 
9, and 15 of this title * * * . 19/ 


Similarly, 7 U.S.C. 12a(6), added in the Commodity Exchange 
Act of 1936, provides that the Secretary of Agriculture is author- 
ized to communicate to the proper committee or officer of any con- 
tract market and to publish 


* * * the full facts concerning any transaction or mar- 
ket operation, including the names of parties thereto, 
which in the judgment of the Secretary of Agriculture 
disrupts or tends to disrupt any market or is otherwise 
harmful or against the best interests of producers and 
consumers. 


18/ At hearings in April 1934 the Chief of the Grain Futures Admin- 
stration of the Department of Agriculture testified that "[t]lo dis- 
close names of large traders and their market positions would, of 
course, place the large traders at a great disadvantage and would 
make operation impossible." And he said, further, that while the 
Administration had given Congress information in connection with in- 
vestigations in response to Senate resolutions, numbers were assigned 
to the traders, so that transactions of different traders could be 
followed through, but names were not given. Regulation of Grain Ex- 
changes Hearings before the Committee on culture, e of: re- 
sentatives, 73rd Cong., 2d SeBB., on H. R. 29, pp. 22-23. 


1 7 U.S.C. 8, 9 and 15 provide for administrative procedures, sub- 
ect to judicial review, for the suspension or revocation of the de- 
signation of any board of trade as a "contract market" and for the 
exclusion of traders from the privileges of contract markets in the 
event of the violation of the Act or the rules and regulations issued 
thereunder by a board of trade. They also provide for suspension or 
revocation of registration of commission merchants and floor brokers. 
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A third exception to the confidentiality rule of 7 U.S.C. 12 
was added in December 1947 as the result of an incident which in 
20 


some aspects parallels the problem now under scrutiny. In that 
month the Senate Committee on Appropriations served on the then 
Secretary of Agriculture (now Senator) Clinton P. Anderson a sub- 
poena duces tecum directing him to turn over to the Committee in ex- 
ecutive session the names and separate business transactions of per- 
sons trading in commodity futures. Secretary Anderson appeared in 
compliance with the subpoena but stated that he could not release 
the information to the Committee because it contained or was based 
on "reports obtained currently under authority of the Commodity Ex- 
change Act," and, therefore, was confidential under 7 U.S.C. 12. 
He suggested, however, the approval of a Joint Resolution which 
would authorize him to make such data available to the public at 
= 

The Joint Resolution ultimately adopted by Congress (61 Stat. 
941, 7 U.S.C. 12-1) followed Secretary Anderson's suggestion to 
pass legislation authorizing disclosure to congressional committees 
and providing at the same time for full publicity. It contains two 
features: First, it authorizes the Secretary of Agriculture to make 
public in his discretion, i.e., even when the requirements of 7 U.S.C. 


12 and 12a(6) are not met, the names and addresses of all traders on 


20/ See 93 Cong. Rec. 11612-11621, 11740-11743. 

21/ 93 Cong. Rec. 11612-11613. The reason for this demand was the 
elief of the Committee that unrestricted speculation was driving 

up the prices of commodities for the purchase of which by the Govern- 

ment the Committee had to make appropriations. 93 Cong. Rec. 11616. 
22/ 93 Cong. Rec. 11616. 3 

23/ 93 Cong. Rec. 11613, 11614-11615, 11616. 
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the boards of trade of the commodity markets and any other informa- 
tion in the possession of the Department of Agriculture relating to 
the amount of commodities purchased and sold by each such trader. 
Second, it requires the Secretary, when requested by a congressional 
committee acting within the scope of its jurisdiction, to furnish to 
such committee and to make public the names and addresses of all 
traders on commodity exchanges with respect to whom the Secretary 
has information and any other information in the Department's posses- 
sion relating to the amounts of commodities purchased and sold by 
each such trader. 

In summary, section 8 of the Act vests the Secretary with auth- 
ority and discretion to make public disclosure of certain classes of 
confidential information in three instances. First, 7 U.S.C. 12 al- 
lows him to issue reports concerning persons "found guilty” of vio- 
lating certain sections of the Act. As stated in paragraph 3(c) of 
the Caldwell affidavit any information pertaining to this exception 
4s a matter of public record and already available to petitioner in 


the Office of the Hearing Clerk of the Department (J.A. 27). Second, 
7 U.S.C. 12a(6) permits the Secretary to publish the full facts con- 


cerning any transaction or market operation which in his judgment 
disrupts or tends to disrupt any market or is harmful or against the 
best interests of producers and consumers. Third, 7 U.S.C. 1@-1 
(the 1947 amendment) authorizes the Secretary to disclose and make 
public in his discretion the names and addresses of all traders on 
the boards of trade on the commodity markets, and any other informa- 
tion in the possession of the Department of Agriculture as to the 


amount of commodities purchased and sold by each trader. 
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For the reasons stated in detail in paragraphs 7 through 14 of 
the Caldwell affidavit (J.A. 30-35) the Secretary has found no jus- 
tification for the exercise in this proceeding of the discretion 
available to him under the above provisions. Because of their ela- 
borate treatment in the affidavit these reasons will be only briefly 
stated here: Should the Secretary make disclosure of any information 
to the Trustee under 7 U.S.C. 12a(6) and 7 U.S.C. 12-1, it would be 
incumbent upon him to make the same information available to the pub- 
lic generally and as to 12-1 with respect to all the traders in the 
commodities involved on the contract markets during the pertinent 
period. This is so because under 7 U.S.C. 12a(6) his discretion to 
disclose information is conditioned upon the requirement that he 
"publish" it, and 7 U.S.C. 12-1 similarly requires him to "disclose 
and make public" any information released (J.A. 30). 

Making public disclosure of all of the documents sought by the 
subpoena, of course, besides being a tremendous and costly undertak- 
ing, would unfairly prejudice many innocent traders in the commodity 
markets. It would also be extremely damaging to all traders in the 
markets in that their business transactions and “hedging” activities 
would be exposed to public scrutiny, thus allowing others to profit 
from knowledge of their trading patterns and methods of operation. 
Public disclosure would also weaken the confidence of traders in the 
ability or intention of the Authority to safeguard present or future 
information submitted to the Authority with the understanding that it 


will be kept confidential. Such a loss of confidence could result in 


@ reluctance among traders to make full and candid disclosures to the 
Authority with obvious prejudice to the latter's administration of 
the Act (J.A. 30-34). 
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For all of these reasons, and others stated in the affidavits, 
the information sought by petitioner's subpoena is, to the extent 
that it 1s subject to section 8 of the Act, not subject to disclo- 
sure in this proceeding. The history of the Act, its predecessors, 
and its amendments, require and confirm this conclusion. 


2. The administrative interpretation of section 8 has 
been expressly recognized and approved by Congress. 


In Bartlett Frazier Co. v. Hyde, 56 F.2d 245 (N.D. I11.), a suit 
challenging the Secretary's authority to require the filing of cur- 
rent and daily reports not related to any specific investigation, the 
district court upheld the Secretary's authority to issue such regula- 
tions, on the ground that he could not otherwise intelligently per- 
form his statutory duties. The Court of Appeals for the Seventh Cir- 
cuit affirmed, holding specifically that the information 80 obtained 
was confidential pursuant to 7 U.S.C. 12. 65 F.2d 350, 352. The 
Supreme Court denied a petition for a writ of certiorari sub. nom. 
Bartlett Frazier, et al. v. Wallace, 290 U.S. 654. 

During the hearing which preceded the enactment of the Commodity 
Exchange Act of 1936, witnesses representing the Department of Agri- 
culture repeatedly referred to the administrative interpretation of 
The Grain Futures Act to the effect that all information relating to 
the business transactions of specific persons, trade nape and the 


names of customers was made confidential by 7 U.S.C. 12. The 


ay For example, during the hearings in April 1934, the Chief of the 
rain Futures Administration testified that under section 8 of The 
Grain Futures Act (which contained the identical prohibition as in 
section 8 of the Commodity Exchange Act, 7 U.S.C. 12) Agriculture 
officials were prohibited from disclosing the names of traders unless 
the traders were guilty of some violation, in which case the names 
were disclosed through public hearings as then provided for in section 
6 of the Act of 1922. Regulations of Grain Exc es, supra, p. 2h. 
Also at hearings in Feb’ F ure re- 
fused to disclose to the Committee names of individuals and names of 
(continued on page 55) 5h 


Bartlett Frazier litigation also was brought to the attention of the 
House Committee on Re ecitice = When Congress, in 1936, amended 
The Grain Futures Act substantially and re-enacted it as the Commod- 
ity Exchange Act, it did not amend 7 U.S.C. 12. The Secretary's new 
power under 7 U.S.C. 12a(6) to make certain disclosures 1s based on 
the premise that without this specifically granted authority this 

information would be confidential under 7 U.S.C. 12. Also the en- 


actment of 7 U.S.C. 12-1 in 1947 reflected Congressional agreement 


with the administrative position that the information sought by the 
committee was confidential under the then existing ae In these 
circumstances, it can be fairly stated that the enactment of the Com- 
modity Exchange Act and of 7 U.S.C. 12-1 constitute Congressional 
ratification of the earlier administrative and judicial’ interpreta- 
tions. See Allen v. Grand Central Aircraft Co., 347 U.S. 535, Shh 
545, and the authorities there cited. 

It follows that to the extent that the files of the Commodity 
Exchange Authority contain data and information, obtained pursuant 
to any reporting requirement based on the Act "which would separate- 
ly disclose the business transactions of any persons or trade secrets 


or names of customers", they may be made available only in compliance 


2h/ (continued) customers on a list for future investigation on the 
ground that, since the persons on the list had not been found guilty 
of violating the Act, the Secretary did not have authority to dis- 
close the names of the individuals concerned. Regulation of Commod- 


ity Exchanges, Hearings before the Committee on culture, House 
of Representatives, 74th Cong., 1st Sess., on H. R. No. 3309, pp. 67-69 
25/ Regulation of Grain Exchanges, supra, p. 48. 


26/ In connection with the enactment of 7 U.S.C. 12-1, Bartlett Fra- 
zier Co. v. Hyde, supra, was again brought to the attention of Cong- 
neete Zee Solicitor Hunter's Opinion for the Secretary, 93 Cong. Rec. 
11617. 
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with the provisions of 7 U.S.C. 8a(6) and 7 U.S.C. 12-1. In other 
words, the Department of Agriculture may not give any person access 
to those data unless it makes public the names and addresses of all 
traders of thosecommodities and the amounts of goods sold or pur- 
chased by them. 7 U.S.C. 12-1. 

It is respectfully submitted that this recognition by Congress 
that information obtained by the Department of Agriculture is con- 
fidential and immune from disclosure under section 8 of the Act 
should preclude its production in this case, 

3. The case of Rosee v. Board of Trade of the City of 
Chicago, 35 FAD. 513-30 F.KD- Gl, (N-D- Til. J, 
8 not authority for the production sought here. 


In connection with the Secretary's position below for non-dis- 
closure under the provisions of section 8 of the Commodity Exchange 


Act, the Trustee relied heavily upon Rosee v. Board of Trade of the 


City of Chicago, 35 F.R.D. 512, and 36 F.R.D. 684 (N.D. I11.). There, 
the plaintiff alleged in substance that the Chicago Board of Trade 


and various individuals conspired wrongfully to deprive him of his 
membership in the Board of Trade and to destroy his business as a 
commodity trader. Two of the defendants named in the complaint were 
employees of the Commodity Exchange Authority, who were alleged to 
have participated in the conspiracy and to have used their positions 
as employees of the Authority to advance the purposes of the conspir- 
acy. 

Rosee served a subpoena duces tecum on Roger Harper the official 
in charge of the Authority's Chicago, Illinois, office, commanding 
production of three categories of documents: (1) reports, intra- 


departmental correspondence, and miscellaneous data of Baggott and 
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Morrison, a futures commission merchant through whom Rosee traded, 
its principals, and complaints made by or involving the plaintiff; 
(2) audit reports and worksheets prepared by the Commodity Exchange 
Authority relating to the firm of Baggott and Morrison; and (3) 
copies of daily reports filed with the Authority by Baggott and Mor- 
rison and a number of other individuals over approximately a two 
year period. 

Harper moved to quash the subpoena on the ground, among others, 
that the production of certain of such documents was prohibited by 
section 8 of the Act in that they contained "data and information 


which would separately disclose the business transactions of any pere- 


son and trade secrets or names of customers." The district court re- 
jected that ground on the basis that the publication prohibited by 
the Commodity Exchange Act does not relate to disclosure pursuant to 
discovery proceedings under the Federal Rules of Civil Procedure and 
subject to supervision by the court. 

We cannot agree with that holding. In the first place, it does 
not appear that the Rosee decision took into account the Seventh Cir- 
cuit's ruling in Bartlett Frazier Co., et al. v. Hyde, 65 F.2d 350, 
352, that section 8 " * * * forbids the revealing by the Secretary 
and his assistants of individual trades and of customers." Nor does 
it appear that the court considered the history of the Act, its pre- 
decessors, and the ratification by Congress of the Secretary's long- 
standing position that such information is immune from disclosure. 

Moreover, there is a clear public policy against disclosure evinc- 
ed by the, statute, which should be applicable in the case of discovery 
under the Federal Rules, just as the public policy against disclosure 
of income tax returns as set forth in the Internal Revenue Code 


26 U.S.C. 7213. 
21/ a 


is applicable to discovery proceedings. In this respect the 
holding in Rosee is contrary to that of the District Court for the 
District of Columbia iin Maddox v. Wright, supra, where the court, 
in vacating a subpoena for production of income tax returns, quoted 
with approval {at. p. 400) the following language from O'Connell v. 
Olsen, et al., 10 F.R.D. 142, 143 (N.D. Ohio): 

The Internal Revenue Code, 26 U.S.C.A. § 55, and 
reguiations issued thereunder provide that tax returns 
shall be confidential and disclosed only upon applica- 
tion of the plaintiff or his attorney in fact. No pro- 
vision is made for the production of such returns upon 
order of a Federal Court. Until such provision is made, 
this section of the Court has been and is of the opinion 
that such returns are, in private civil actions, confi- 
dential information between the taxpayer and the Govern- 
ment and should not be open to inspection under Rule 34, 
Federal Rules of Civil Procedure, 28 U.S.C.A. Such a 
ruling is in accord with previous holdings that docu- 
ments which have been declared confidential by Federal 
department rulings are not open to discovery under Rule 
34, 2 Moore's Federal Practice 2641, F.N. 1. 

In any event, Rosee is clearly distinguishable from the present 
ease on the grounds that in Rosee (1) two employees of the Commodity 
Exchange Authority were defendants as alleged participants in a con- 
spiracy against Rosee, and misconduct allegedly involved sending 
false reports to their superiors or otherwise falsifying records 
and reports prepared under their supervision, and allegations against 
these defendants could only be tested and proved by documents in the 
possession of the Commodity Exchange Authority; (2) the subpoena 
basically requested information concerning parties to the litigation 
in the firm of Baggott and Morrison and its co-partners who were 
named as defendants; and (3) the subpoena in Rosee was much narrower 
than the production order in the present case. It follows that the 
Rosee decision is plainly not authority for compliance with the pre- 
sent subpoena. 


E. In Its New Public Information Law Congress Has 
Expressly Protected Certain Types of Public Documents. 


Before closing this brief, it is pertinent to note that in en- 


acting a new public information Be (S. 1160), which was signed 
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28 
by the President on July 4, 1966 (Pub. L. 89-187), — Congress 


specifically protected from disclosure certain types of public 
records and documents. That Act amended section 3 of the Adminis- 
trative Procedure Act (5 U.S.C. 1002), to clarify and protect the 
right of the public to information. The statute provides, among 
other things, for making available for public inspection and copy- 
ing, in accordance with published rules, agency opinions and orders, 
and for making available to any person, also in accordance with pub- 
lished rules, identifiable records of the agency. In sum, it is a 
public records law giving the public at large, under reasonable 
regulations, access to official. records generally. 

However, what we are most concerned with here are the exemae 
tions in subsection (e) of the Act, which provides that the provi- 
sions of the Act shall not be applicable to matters that are (1) 
specifically required by Executive Order to be kept secret in the 
interest of the national defense or foreign policy; * * * (3) 
specifically exempted from disclosure by statute; (4) trade secrets 
and commercial or financial information obtained from any person 
and privileged or confidential; (5) inter-agency or intra-agency 
memoranda or letters which would not be available by law to a 
private party in litigation with the agency; * * * (7) investiga- 
tory files compiled for law enforcement purposes except to the 
extent available by law to a private party; * * *. 

As pointed out by the House Committee on Government Operations, 
"there may be legitimate reasons for non-disclosure, and S. 1160 is 
designed to permit non-disclosure in such cases." H. Rept. No. 1497, 


28/ The effective date of the statute is July 4, 1967. 
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89th Cong., 2a Sess., pp. 5-6. In discussing these exemptions the 
House Committee said with respect to exemption (3) that there are 
nearly 100 statutes or parts of statutes which restrict public 
access to specific Government records, and the Act does not 
modify these. Id., at p. 10. 

Concerning the trade secrets and commercial or financial 
exemptions in clause (4), the Committee noted (Ibid): 


This exemption would assure the confidentiality of 
information obtained by the Government through ques—- 
tionnaires or through material submitted and disclo- 
sures made in procedures such as the mediation of 
labor-management controversies. It exempts such 
material if it would not customarily be made public 

by the person from whom 4t was obtained by the Gov- 
ernment. The exemption would include business sales, 
statistics, inventories, customer lists, scientific 

or manufacturing processes or developments, and nego- 
tiation positions or requirements in the case of labor- 
management mediations. It would include information 
customarily subject to the doctor-patient, lawyer- 
client, or lender borrower privileges such as technical 
or financial data submitted by an applicant to a Govern- 
ment lending or loan guarantee agency. It would also 
include information which is given to an agency in con- 
fidence, since a citizen must be able to confide in his 
Government. Moreover, where the Government has obligated 
itself in good faith not to disclose documents or infor- 
mation which it receives, it should be able to honor such 
obligations. 


In connection with the exemption in clause (5) of inter-agency and 
intra-agency memoranda and letters, the Committee said (Ibid.): 


Agency witnesses argued that a full and frank exchange of 
opinions would be impossible if all internal communica- 
tions were made public. They contended, and with merit, 
that advice from staff assistants and the exchange of 
ideas among agency personnel would not be completely frank 
4f they were forced to “operate in a fishbowl." Moreover, 
& Government agency cannot always operate effectively if 
4t is required to disclose documents or information which 
4¢ has received or generated before 4t completes the pro- 
cess of awarding a contract or issuing an order, decision 
or regulation. This clause 4s intended to exempt from 
d@isclosure this and other information and records where~- 
ever necessary without, at the same time, permitting in- 
discriminate administrative secrecy. (Ibid). 


2 
2 As discussed, supra, (pp.47-56) section 8 of the Commodity Ex- 
a’ 


c e Act, 7 U.S.C. > 18 one of those statutes. 


While the purpose of the Act is to give the country an effec- 
tive public information law, Congress was mindful of the need for 
protecting Government information in a number of areas where pro- 
tection from disclosure now exists, and took appropriate steps to 
exempt that information from the operation of the statute. And, 
significantly, when President Johnson signed this legislation he 
said: : 


* * * a democracy works best when the people have all 
the information that the security of the Nation per- 
mits. * * % ! 

At the same time, the welfare of the Nation or - 
the rights of individuals may require that some docu- 
ments not be made available. As long as threats to - 
peace exist, for example, there must be military sec- 
rets. A citizen must be able in confidence to com- 
plain to his Government and to provide information, 
just as he is--and should be--free to confide in the 
press without fear of reprisal or of being required 
to reveal or discuss his sources. 

* * * Officials within Government must be able 
to communicate with one another fully and frankly 
without publicity. They cannot operate effectively 
if required to disclose information prematurely or 
to make public investigative files and internal in- 
structions that guide them in arriving at their de- 
cisions. 

I know that the sponsors of this bill recognize 
these important interests and intend to provide for 
both the need of the public for access to informa- 
tion and the need of Government to protect certain 
categories of information. Both are vital to the 
welfare of our people. 30/ 


Thus, the Legislative arm of the Government recognizes the 
Executive branch's need to keep certain information free from 
disclosure, and, we submit, the Judicial branch should be no less 
cognizant of this necessity. 


RY, See Weekly Compilation of Presidential Decuments, Volume 2, 
umber 27, pp. 887—917. 


CONCLUSION 


It is respectfully submitted that for the foregoing reasons 
the order of the district court should be vacated with instructions 
to the district court to reverse the order of the Referee in Bank- 
ruptcy of May 10, 1966, and grant the Secretary's motion to quash, 


or, alternatively, to modify the subpoena. 


J. WILLIAM DOOLITTIE, 
Acting Assistant Attorney General. 


DAVID G. BRESS, 
United States Attorney, 


KATHRYN H. BALDWIN, 


Attorne 
Department of Justice 
Washington, D.C. 20530. 


APPENDIX 
Pertinent provisions of the Bankruptcy Act: 
Section 2(a)(10), 11 U.S.C. 11(a)(10), provides: 


§ 11. Creation of courts of bankruptcy and 
their jurisdiction 


(a) The courts of the United States herein- 
pefore defined as courts of bankruptcy are hereby 
created courts of bankruptcy and are hereby in- 
vested, * * * with such jurisdiction at law and in 
equity as will enable them to exercise original 
jurisdiction in proceedings under this title, * * * 
to * * * i 


(10) Consider records, findings, and 
orders certified to the judges by referees, and 
confirm, modify, or reverse such findings and 
orders, or return such records with instructions 
for further proceedings; 


Section 21(a), (b) and (k), 11 U.S.C. 44(a), (b) and 


(k) provides: 
§ 44, Evidence 


(a) The court may, upon application of 
any officer, bankrupt, or creditor, by order re- 
quire any designated persons, including the bank- 
rupt and his or her spouse, to appear before the 
court or before the judge of any State court, to 
be examined concerning the acts, conduct, or pro- 
perty of a bankrupt: * * * 


(b) Except as herein otherwise provided, 
the right to take depositions in proceedings under 
this title shall be determined and enjoyed accord- 
ing to the laws of the United States now in force, 
or such as may be hereafter enacted, relating to the 
taking of depositions. 


* * * * * 


(k) In all proceedings under this title, 
the parties in interest shall be entitled to all 
rights and remedies granted by the Rules of Civil 
Procedure for the United States District Courts 
established from time to time by the Supreme Court 
pertaining to discovery, interrogatories, inspec- 
tion and production of documents, and to the 
admission of execution and genuineness of instru- 
ments: * * * 


=A = 


Section 24(a) and (b), 11 U.S.C. 47(a) and (b), 


provides: 
§ 47. Jurisdiction of appellate courts 


(a) The United States courts of appeals, 
in vacation, in chambers, and during their respective 
terms, aS now or as they may be hereafter held, are 
invested with appellate jurisdiction from the several 
courts of bankruptcy in their respective jurisdic- 
tions in proceedings in bankruptcy, either interlocu- 
tory or final, and in controversies arising in pro- 
ceedings in bankruptcy, to review, affirm, revise, 
or reverse, both in matters of law and in matters of 
fact: * * * 


(b) Such appellate jurisdiction shall be 
exercised by appeal and in the form and manner of 
an appeal. 


* * * 


Section 38, 11 U.S.C. 66, provides: 
§ 66. Same; jurisdiction 


Referees are hereby invested, subject 
always to a review by the judge, with jurisdic- 
tion to * * * 


Section 39(c), 11 U.S.C. 67(c), provides: 


§ 67. Duties of referees; prohibition against 
practice of law; review of orders 


(a) Referees shall * * * (6) transmit to 
the clerks such papers as may be on file before 
them whenever the same are needed in any proceed- 
ings in courts and secure the return of such papers 
after they have been used, * * * 


{c) A person aggrieved by an order of a 
referee may, within ten days after the entry 
thereof or within such extended time as the 
court upon petition filed within such ten-day 
period may for cause shown allow, file with the 
referee a petition for review of such order by 
a judge and serve a copy of such petition upon 
the adverse parties who were represented at the 
hearing. Such petition shall set forth the or- 
der complained of and the alleged errors in 
respect thereto. Unless the person aggrieved 
shall petition for review of such order within 
such ten-day period, or any extension thereof, 
the order of the referee shall become final. 
Upon application of any party in interest, the 
execution or enforcement of the order complained 
of may be suspended by the court upon such terms 
as will protect the rights of all parties in in- 
terest. 
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Pertinent provisions of the Commodity Exchange Act: 


Section 8, 7 U.S.C. 12, provides: 
§12. Investigations and reports by Secretary 


For the efficient execution of the provi- 
sions of this chapter, and in order to provide 
4nformation for the use of Congress, the Secre- 
tary of Agriculture may make such investigations 
as he may deem necessary to ascertain the facts 
regarding the operations of boards of trade, 
whether prior or subsequent to the enactment. of 
this chapter, and may publish from time to time, 
in his discretion, the result of such investiga- 
tion and such statistical information gathered 
therefrom as he may deem of interest to the pub- 
lic, except data and information which would | 
separately disclose the business transactions of 
any person and trade secrets or names of custom- 
ers: PROVIDED, That nothing in this section 
shall be construed to prohibit the Setretary of 
Agriculture from making or issuing such reports 
as he may deem necessary relative to the conduct 
of any board of trade or of the transactions of 
any person found guilty of violating the provi- 
sions of this chapter under the proceedings pre- 
seribed in sections 8, 9 and 15 of this title: 
PROVIDED FURTHER, That the Secretary of Agriculture 
in any report may include the facts as to any 
actual transaction. ‘The Secretary of Agricul- 
ture, upon his own initiative or in cooperation 
with existing governmental agencies, shall in- 
vestigate marketing conditions of commodity 
and commodity products and byproducts ,. including 
supply and demand for these commodities, cost to 
the consumer, and handling and transportation 
charges. He shall likewise compile and furnish 
to producers, consumers, and distributors, by 
means of regular or special reports, or by such 
methods as he may deem most effective, informa- 
tion respecting the commodity markets, together 
with information on supply, demand, prices, and 
other conditions in this and other countries! that 
affect the markets. 


Section 8-1, 7 U.S.C. 12-1, provides: 


§ 12-1. Disclosure of names of traders on the 
commodity markets by Secretary 


Notwithstanding the provisions of section 12 
of this title or of any other law, the Secretary 
of Agriculture may, in his discretion, from time 
to time disclose and make public the names and 
addresses of all traders on the boards of trade 
on the commodity markets with respect to whom the 
Secretary has information, and any other informa- 
tion in the possession of the Departmentof Agri- 
culture relating ‘to the amount of commodities 
purchased or sold by each such trader; and when 
requested by any committee or either House of 
Congress, acting within the scope of its juris- 
diction, shall furnish to such committee and 
traders on such boards of trade with respect to 
whom the Secretary has information, and any other 
information in the possession of the Department of 
Agriculture relating to the amounts of commodities 
purchased or sold by each such trader. ; 


Section 8a(6), 7 U.S.C. 12a(6), provides: 


§ 12a. Registration of commission merchants and 
brokers; fees; rules and regulations; pub- 
lication of harmful acts 


The Secretary of Agriculture is authorized 
* * * 


(6) to communicate to the proper committee 
or officer of any contract market and to publish, 
notwithstanding the provisions of section 12 of 
this title, the full facts concerning any trans- 
action or market operation, including the names 
of parties thereto, which in the judgment of the 
Secretary of Agriculture disrupts or tends to dis- 
rupt any market or is otherwise harmful or against 
the best interest of producers and consumers. 


Federal Rules of Civil Procedure: 


Rule 26. Depositions Pending Action. 


* * * * * 


(b) Scope of Examination. Unless otherwise 
ordered by the court as provided by Rule 30(b) or 
(ad), the deponent may be examined regarding ‘any 
matter, not privileged, * * * 


* * * * * 


Rule 30. Depositions Upon Oral Examination. 


* * * * * 


(b) Orders for the Protection of Parties 
and Deponents. After notice is served for taking 
a deposition by oral examination, upon motion 
seasonably made by any party or by the person to be 
examined and upon notice and for good cause shown, 
the court in which the action is pending may make - 
an order that the deposition shall not be taken, * * *3; 
or the court may make any other order which justice 
requires to protect the party or witness from annoy- 
ance, embarrassment, or oppression. 


Rule 45. Subpoena. 


* * * * * 


(b) For Production of Documentary Evidence. 
A subpoena may also command the person to whom it 
is directéd to produce the books, papers, documents, 
or tangible things designated therein; but the 
court, upon motion made promptly and in any ‘event 
at or before the time specified in the subpoena for 
compliance therewith, may (2) quash or modify the 
subpoena if it is unreasonable and oppressive, * * * 


* * * * * 


(a) Subpoena for Taking Depositions; * * * 


(1) Proof of service of a notice to take 
a deposition as provided in Rules 30(a) and 
31(a) constitutes a sufficient authorization 
for the issuance by the clerk of the district 
court for the district in which the deposition 
is to be taken of subpoenas for the persons 
named or described therein. The subpoena may 
command the person to whom it is directed to 
produce designated books, papers, documents, 
or tangible things which constitute or con- 
tain evidence relating to any of the matters 
within the scope of the examination permitted 
by Rule 26(b) but in that event the subpoena 
will be subject to the provisions of sub- 
division (p) of Rule 30 and subdivision (b) 
of this Rule 45. 
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Statement of Questions Presented 
In the opinion of Appellee, the questions presented are: 


1. Whether Section 8 of the Commodity Exchange Act, 
7 U.S.C. Section 12, prohibits production of documents in 
response to a subpoena duces tecum. 


2. Whether the Referee in Bankruptcy and the District 
Court properly concluded that there was good cause for 
the production of documents under the subpoena duces 
tecum and that it was not burdensome and oppressive to 
the Secretary of Agriculture. 


3. Whether the District Court erred in failing to explic- 
itly confirm in all respects the Referee’s order denying 
the Secretary’s motion to quash or modify the subpoena 


duces tecum. 
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Argument: 


I. The documents sought are all relevant and 
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bankrupt’s claims 
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3. There is no other place to obtain the 
documents 


II. The subpoena is as limited as the circum- 
stances permit and there has been no showing 
that it is burdensome and oppressive 


III. Section 8 of the Commodity Exchange Act 
does not prohibit production of documents in 
response to a subpoena duces tecum 


. The various claims of privilege are premature 
since no formal claim of privilege has been 
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APPEAL AND CROSS-APPEAL FROM AN ORDER OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
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BRIEF FOR APPELLEE AND CROSS-APPELLANT, 
CHARLES SELIGSON, TRUSTEE IN BANKRUPTCY 
OF IRA HAUPT & CO., BANKRUPT 


Counter-Statement of the Case 


In addition to the facts contained in Appellant’s 
Statement of the Case, the following points are relevant 
to a consideration of the questions presented: 


On or about November 14, 1963, there began two weeks 
of tumultuous activity in the soybean and cottonseed oil 
futures markets on the Chicago Board of Trade and the 
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New York Produce Exchange (J.A. 99, 101, 238-250). 
There were enormous financial losses (J.A. 53, 101, 214, 
243). It was concededly the worst financial disaster 
arising out of futures trading of soybean and cottonseed 
oil in the history of the exchanges involved, and indeed, 
the worst disaster of its type in the United States 
(J.A. 96). Prior thereto, during the year 1963 and 
continuing through November 1963, the cottonseed oil 
futures market assumed proportions far beyond anything 
which had ever previously occurred in terms of the volume 
and nature of the trading, the concentration of open 
interest and opening of new warehouse capacity (J.A. 58-59, 
99, 101, 238-250). The soybean oil market was character- 
ized as having the same over-expanded features (J.A. 100). 

During the fall of 1963, one trader, Anthony De Angelis, 
held (through one company or another) as much as 90% 
of the open long position in cottonseed oil futures 
(J.A. 240-241). In the far broader soybean oil market, 
De Angelis built his position to roughly 23% of the open 
long position (J.A. 100). 

In July 1963, Ira Haupt & Co. became a broker for 
much of De Angelis’ trading on the Produce Exchange 
and the Board of Trade (J.A. 238-240). 

if Commencing on or about November 14, 1963, for no 

/ apparent reason, prices in cottonseed oil futures began a 
drastic decline to a point where on November 20, 1963, 
the Produce Exchange liquidated all cottonseed oil futures 
contracts at an arbitrary price roughly $.02 per pound 
lower than the price on November 14, 1963 (J.A. 99, 101, 
102, 158). In soybean oil futures, a similar situation 
occurred and Haupt’s position on the Chicago Board of 
Trade was liquidated at a substantial loss (J.A. 99, 
101, 102). 
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When De Angelis and his companies were unable to 
‘meet the margin calls resulting from the price declines, 
the losses involved became Haupt’s losses (J.A. 102, 
233-234). In both soybean oil and cottonseed oil Haupt 
became liable for the sums which De Angelis failed to 
/ supply (J.A. 102, 234, 242). During this period approxi- 
mately $22,000,000 was paid by Haupt to the exchanges 
(J.A. 53, 102, 243, 245). These millions were paid by the 
exchanges to the short sellers and others who had profited / 
_on the plunging futures markets (J.A. 99, 102, 243-244). -~ 
The Chicago Board of Trade and New York Produce 
Exchange are charged by the Commodity Exchange Act 
(7 U.S.C. Sections 1-17a, as amended) with a duty to 
regulate futures trading (J.A. 97, 235-236). If an 
exchange fails to do its statutory duty in this respect, its 
designation as a contract market may be revoked 
(J.A. 103). Moreover, while the Commodity Exchange 
Act basically envisions a system of self-regulation, the 
Commodity Exchange Authority has the responsibility of 
overseeing the operations of the contract markets (J.A. 59, 
101, 257). The current 21(a) examination was commenced 
to enable the Trustee to inquire into the causes of action 
which the bankrupt might have against the Produce 
xchange, the Board of Trade, or both, as well as various 
members of and traders on said exchanges (J.A. 57-58, 
: 102-105, 183-184, 193-194). Since soybean oil trading 
(Chicago) and cottonseed oil trading (New York) are 
economically entwined, in order to ascertain the bankrupt’s 
rights and possible causes of action, the Trustee must 
. examine into both markets (J.A. 56-57). 


Statement of Points of Cross-Appellant 


The District Court erred in providing that the denial 
of the Secretary of Agriculture’s Petition For Review 
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of the Referee’s order denying his motion to quash or 
modify the subpoena duces tecum was “without prejudice 
to petitioner’s contentions” (J.A. 270). 


Summary of Argument 


1. The legal effect of the District Court’s Order of 
July 20, 1966 was to confirm the Referee’s Order of 
May 10, 1966 denying the Secretary’s motion to quash 
or modify the subpoena and at the same time reserving 
the right to lodge a formal claim of privilege. It is an 
appealable order. 


2. On the merits, the Trustee is entitled to have the 
subpoena enforced so as to require the forthwith produc- 
tion of the documents. 


(a) The Trustee has made the requisite showing of 
good cause to warrant production of the documents sought. 


Boeing Airplane Co. v. Coggeshall, 108 U. S. App. D.C. 
106, 280 F. 2d 654 (1960). 


(b) The subpoena is neither unreasonable nor oppres- 
sive, but is reasonably circumscribed in view of the 
complexities attending the Haupt bankruptcy and the 
administration of the estate. Westinghouse Electric Corp. 
v. City of Burlington, Vermont, 122 U. S. App. D.C. 65, 
351 F. 2d 762 (1965). The description of the documents 
contained in the subpoena is adequate to permit their 
identification and as such meets the requirement of desig- 
nated documents produceable under Rule 45(b) of the 
Federal Rules of Civil Procedure. 


(c) Section 8 of the Commodity Exchange Act relates 
to voluntary publication and does not prohibit production 
in response to a subpoena duces tecum. Rosee v. Board 
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| of Trade of the City of Chicago, 35 F.R.D. 512 (N.D. Ill. 
1964), 36 F.R.D. 684 (N.D. Ill. 1965). Exceptions to 
Section 8 clearly authorize disclosure of the documents 
' sought herein in the diseretion of the Secretary. A fortiori, 
the documents are available by subpoena duces tecum. 


3. No formal claim of privilege having been lodged, the 
objections on the ground of governmental privilege are 
premature and irrelevant to this appeal. 


ARGUMENT 


The documents sought are all relevant and essential 
to the Trustee’s investigation of the bankrupt’s claims. 


The Referee in Bankruptcy and the District Court 
properly concluded that the Trustee had made the requisite 
showing of good cause in that the documents sought were 
relevant to the “acts, conduct or property” of the bankrupt 
and necessary for the Trustee to carry out his obligations 
under the Bankruptey Act (J.A. 195, 198). 


1. Analysis of the documents sought. 


An analysis of the documents sought by the subpoena 
duces tecum indicates their relevance to the Trustee’s 
inquiry and the necessity for the examination of these 
documents by the Trustee in the discharge of his duties 
under the Bankruptcy Act. 

The daily reports called for by paragraphs 1, 2 and 3 
in the Schedule of Documents are forms filed with the 
Commodity Exchange Authority by clearing members, 
futures commission merchants and foreign brokers, and 
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traders. These filings are required by the Act and disclose 
the daily trades and positions of the reporting firms. The 
only place where all these report forms can be examined 
is the C.E.A. 

The Trustee needs to examine the daily reports in order 
to determine the manner in which trading was conducted 
during the pertinent period and whether any provisions 
of the Act were violated. These reports will reveal who 
was trading, in what amounts, whether on the exchanges 
or ex-pit, and whether the trading was consistent with 
normal business operations. The report forms filed by 
traders also show whether the position taken is claimed 
to be speculative or hedging and the quantity of the 
commodity delivered and received in fulfillment of the 
contracts. 

The communications called for in paragraphs 8, 9, 
10 and 11 of the Schedule of Documents will reveal what 
information the exchanges, traders and brokers supplied 
to and received from the C.E.A. concerning the trans- 
actions and market positions of De Angelis and others. 
This is important to the Trustee in analyzing the daily 
reports and to supplement the other Sec. 21(a) examina- 
tions taken in New York and Chicago. Knowledge of the 
information possessed by the exchanges is essential to 

| determine whether they acted properly in discharging 

\ their duty to regulate the markets. Knowledge of the 
information possessed by commodity traders and brokers 
is essential to determine whether they and their firms acted 
on the basis of inside information and whether they acted 
properly as regards their trading activities and service 
upon the exchanges during the period involved. 

The investigation material sought in paragraphs 6, 12, 
13, 17, 18 and 19 of the Schedule of Documents consists 
of the source materials obtained by the Secretary in the 
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course of investigations conducted pursuant to the Act. 
During the relevant period and thereafter, various agencies 
of the Department of Agriculture conducted interviews and 
obtained documents relating to operations of the exchanges 
' and transactions thereon, many of which may no longer be 
available. These were essential to the investigation made 
by the Department of Agriculture and are, of course, 
similarly required by the Trustee. 

Paragraphs 12 and 13 seek historical information from 
the Department as to prior regulatory failures and other | 
violations of the Act by dealers and operators on the 
' exchanges. These are necessary to place the November 

1963 debacle in its proper setting so as to aera 
' whether the actions taken were reasonable and proper and 
whether the regulatory function was adequately dischargefl 


2. The standard of good cause. 


' In Boeing Airplane Co. v. Coggeshall, 108 U. S. App. 
D.C. 106, 280 F. 2d 654 (1960) this Court defined the 
' showing necessary to meet the requirement of good cause. 


“‘Good cause’ may ordinarily be sustained by a 
claim that the requested documents are necessary 
to establishment of the moving party’s claim or that 
denial of production would cause the moving party 
‘ondue hardship or injustice’.” (108 U.S. App. D.C. 
at 111; 280 F. 2d at 659.) 


The showing that is necessary to satisfy the requirement 
of good cause has been described by Professor Moore in 
the following fashion: 

“Generally speaking, however, there should be a 
showing that the documents sought to be inspected 
will in some way aid the moving party in the prep- 
aration of his case; that the documents are relevant 
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to the issues; that the moving party must establish 
his claim or defense by documents, most of which 
are in the adverse party’s possession; or that denial 
of production would unduly prejudice the prepara- 
tion of the party’s case or cause him hardship or 
injustice. That production at the trial would be 
cumbersome and time-consuming is a reason for 
ordering production and inspection under Rule 34”, 
4 Moore, Federal Practice, 134.08, p. 2450 (2d ed. 
1963). 


In an examination conducted pursuant to Section 21(a) 
of the Bankruptcy Act, even less would be required to 
sustain a showing of good cause because such examination 
has historically been viewed as a “fishing examination” 
whose aim is to make available the power to summarily 
inquire into the existence of assets and provide a means 
of investigation calculated to lead to the discovery and 
recovery of a bankrupt’s assets. See In re Foerst, 93 Fed. 
190 (S.D.N-Y. 1899); In re Insull Utility Investments, 
Inc., 27 F. Supp. 887 (S.D.N-Y. 1934) ; In re Autocue Sales 
& Distributing Corp., 151 F. Supp. 798 (S.D.N-Y. 1957). 

Significantly, the Referee found that the documents 
sought were “essential to the investigation being under- 
taken by the Trustee” (J.A. 195), and “that the records 
and documents n the possession, custody and control of 
the Secretary of Agriculture must be made available to 
the Trustee in Bankruptcy in order for him to properly 
perform his obligations under the Bankruptcy Act” (J.A. 
198). These findings are not challenged by the Secretary 
and are more than adequate to satisfy even the most 
stringent requirement of good cause. 


3. There is no other place to obtain the documents. 


The Secretary also relies on his claim that he is not a 
party and that the documents could be obtained elsewhere 
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as indicating that the Trustee cannot make the requisite 
showing of good cause. 
The Trustee’s investigation is being conducted pursuant 
to Section 21(a) of the Bankruptcy Act and, as such, there 
‘are no “parties” to whom the Trustee can turn to obtain 
‘the desired documents. The purpose of a 21(a) examina- 
tion is to aid in the discovery of assets and to assist in all 
particulars in the administration of the Estate. In re 
Eastern Utilities Investing Corp., 98 F. 2d 620 (3rd Cir. 
1938). To accomplish this purpose, an examination under 
' Section 21(a) may be had at any time during the pendency 
of the proceedings. In re Bryant, 188 Fed. 530 (D. Pa. 
1911); see also In re C. G. Grove & Son, 7 F. 2d 228 
(D.W. Va. 1925) aff’d sub nom. Martin v. Breckenridge, 14 
‘F.2d 260 (4th Cir. 1926). Clearly, as long as the exami- 
nation concerns the acts, conduct or property of the bank- 
rupt, which is not disputed here, the fact that the examina- 
tion is for the purpose of securing information regarding 
the prosecution of pending suits by the Trustee does not 
render the inquiry objectionable. In re Cliffe, 97 Fed. 540 
(D. Pa. 1899); In re Underwriters Finance Corp., 13 F. 
Supp. 690 (S.D.N.Y. 1935). As stated in In re Paramount 
Publiz Corp., 82 F. 2d 230, 233 (2d cir. 1936): 


“To allow an investigation to discover what prop- 
erty the Bankrupt might have, and still to disallow 
an examination where the process of recovery on a 
claim has gotten under way, would be an absurd 
result.” 


If anything, the fact that the documents sought may be 
of aid in a proceeding instituted by a Trustee would mili- 
tate in favor of production. Ipso facto, it demonstrates 
that there is good cause. 
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The Secretary incorrectly assumes that the Trustee 
would be able to obtain the documents sought from the 
parties to the New York action brought by the Trustee 
(J.A. 222-253). Many of the documents sought in the 
instant subpoena are in the exclusive possession, custody 
or control of the Secretary and could not be obtained from 
the defendants in the New York action. As regards other 
categories of documents, particularly the daily reports, the 
Secretary is the only person having possession, custody or 
control over all such documents and is the only source at 
which all such documents are centrally located. Moreover, 
there is no requirement in the Act that the daily reports 
be maintained by the persons who must file them. Thus, 
there is no guarantee that they could be obtained in the 
New York action. Even so, the defendants in the New 
York action would only possess relatively few of those 
reports and to obtain them from a source other than the 
Secretary would require the Trustee to subpoena the 
records of hundreds of persons, firms and corporations 
located throughout the country. It would be a practical 
impossibility to obtain all these daily reports from any 
source other than the Secretary (J.A. 155-156). 

Equally important, the subject matter of the instant 
proceeding is significantly broader than that involved in 
the New York action. That case involves claims by the 
Trustee for losses sustained by the Bankrupt in cotton- 
seed oil futures trading on the New York Produce Ex- 
change, whereas the subject matter of the instant pro- 
ceeding also relates to events in soybean oil futures on the 
Chicago Board of Trade. No amount of discovery involv- 
ing the defendants in the New York action will provide 
the Trustee with the information he requires concerning 
events in soybean oil futures on the Chicago Board of 
Trade. 
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It would indeed be anomalous if the filing of an action 
against some defendants precluded the Trustee from con- 
tinuing his investigation to discover additional evidence 
as regards those already involved and others against 
whom claims could be asserted. 

It is, moreover, difficult to understand how the Secre- 
tary would benefit if documents claimed to be relevant to 
the New York action were sought from him in that action 
rather than in the instant proceeding. The instant pro- 
ceeding is broader in scope than the subject matter of the 


New York action. Thus, even if the documents in his 


possession which are relevant to the New York action 
were sought from him in that action, it would still be 


necessary to continue the instant proceeding as regards | 


other documents in his possession, custody and control. 


Clearly, to follow this suggestion would only serve to 
further delay matters and increase the cost of obtaining 


production for the Trustee and at the same time magnify 
the alleged inconvenience to the Secretary in complying 
with the subpoena. Surely, such a cumbersome procedure 
ig not called for where the documents have all been 
found to be within the scope of the examination in which 
they are presently sought. 


The subpoena is as limited as the circumstances 
permit and there has been no showing that it is 
burdensome and oppressive. 


The subpoena duces tecum is no broader than the rele- 
vant subject under investigation. The Referee in Bank- 
ruptey clearly considered that its scope was proper. He 
said: 

“The subpoena is broad and sweeping in its scope. 
It has to be because of the subjects under consider- 


| 
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ation. But by subject matter it is as limited as it 
ean possibly be. The fact that a great number of 
documents are involved is indicative of the fact that 
a great number of documents were required by the 
government to regulate and ‘police’ this market. 
If it was necessary for the government to accumu- 
late these documents in this endeavor, then it is 
necessary for the trustee to have access to them in 
order to fulfill his duties” (J.A. 197). 


The Secretary asserts that the subpoena is burdensome 
because extensive procedures would be required to comply 
with the subpoena. But the Secretary also says that an 
investigation has already been made of this entire subject 
(J.A. 256-259). It is hard to believe that the Department 
of Agriculture has not already segregated the documents 
in its files relating to the single largest debacle in the 
history of commodity futures trading in the United States. 
Such segregation would be needed in its investigation and 
for the use of other Government agencies. 

In any event, the rule in this Cireuit is clear that merely 
raising the shibboleth that the subpoena is burdensome 
and oppressive does not dispose of the matter. Thus, in 
Westinghouse Electric Corp. v. City of Burlington, Ver- 
mont, 122 U. S. App. D. C. 65; 351 F. 2d 762 (1965), 
involving a motion to quash a subpoena duces tecum 
served upon a representative of the Attorney General this 
Court stated, at pp. 766-767: 

“The Government contends that the subpoena 
should be quashed on the grounds that it is unreas- 
onable and oppressive. Fed. R. Civ. P. 45(b). The 
burden of proving that a subpoena duces tecum is 
oppressive is on the party moving for relief on 
this ground. 5 Moore Para. 45.05 [2]. The burden 
is particularly heavy to support a ‘motion to quash 
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as contrasted to some more limited protection.’ 
Horizons Titanium Corp. v. Norton Co., 290 F. 
2d 421, 425 (1st Cir. 1961) * * *.” 


“The fact that these are very important cases 
with large sums of money at stake as relevant in 
determining the reasonableness of the subpoena. 
Even though the subpoena is addressed to a non- 
party, inconvenience occasioned by compliance with 
the subpoena is not a sufficient reason to quash. 
Cf. Pathe Laboratories, Inc. v. DuPont Film Mfg. 
Corp., 3 F.R.D. 11 (S.D. N. Y. 1943) ; 5 Moore Para. 
45.05 [2]. Since the subpoena is addressed to an 
officer of the United States, it might be difficult to 
require appellants to bear the cost of the search; 
but the paramount interest of the Government im 
having justice done between litigants in the Fed- 
eral courts militates in favor of requiring a great 
effort on its part to produce any documents relevant 
to a fair termination of this litigation. (Emphasis 
supplied.) 


If the subpoena imposes an undue burden on anyone, it 
‘is imposed on the Trustee since he is the one who must 
‘examine all the documents produced in response thereto, 
‘Also mitigating the Secretary’s alleged burden, of course, 
is the fact that the Trustee has offered to review the docu- 
ments at the various locations at which they may be found 
and the fact that the Trustee does not seek the right to 
copy all the documents but merely the right of inspection, 

‘The Trusteehas_also offered to pay the costs involv 

(J.A. 172-173). 

The Secretary has failed to meet his burden of show- 
ing that the subpoena duces tecum is unreasonable and 
oppressive. 

First, the subpoena clearly meets the requirement that 
the documents sought be “designated”. Professor Moore 
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states that the purpose of the requirement of designation 
is to enable a reasonable man to know what documents 
or things are called for. 4 Moore, Federal Practice, para. 
34.07, p. 2448. Designation by category is clearly suffi- 
cient and the categories themselves need only be defined 
with reasonable particularity. 4 Moore, Federal Practice, 
para. 34.07, pp. 2447-2448. The subpoena need only 
specify with reasonable particularity the subjects to which 
the documents called for relate. Brown v. United States, 
276 U. S. 134, 143 (1928). The documents are readily 
identifiable; the Secretary understands what is requested 
and there is no ambiguity. The subjects to which the 
documents called for relate have been described in con- 
siderable detail. 

Second, the Secretary’s objection to the use of the word 
“all” and the definition of the word “document” is not 
well founded. The definition of “document” contained in 
the subpoena is precisely like the definition of document 
sanctioned by Congress in the Antitrust Civil Process 
Act which gives the Attorney General the right to demand 
documents from a person under investigation for a viola- 
tion of the antitrust laws. 15 U.S.C. §§1311-1314. Surely 
it cannot be the Government’s position that such a defini- 
tion is proper when documents are sought by it but 
improper when documents are sought from it. 

More important, the cases relied on to demonstrate the 
alleged unreasonable and oppressive nature of the instant 
subpoena are inapposite. With the exception of one lower 
court case, Sheffield Corp. v. George F. Alger Co., 16 
FRD. 27 (S.D. Ohio 1945), the Secretary cites no 
authority for the proposition that the use of the word 
“sl!” in and of itself renders the subpoena objectionable. 
In innumerable situations, subpoenas calling for “all” 
documents have been sustained. See, eg., Lindsay v. 
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Prince, 8 F.R.D. 233 (N.D. Ohio 1948); Henz v. United 
' States, 9 F.R.D. 291 (N-D. Cal. 1949); Hirshhorn v. Mine 
Safety Appliances Co., 8 F.R.D. 11 (W.D. Pa. 1948); 
' Hawaiian Airlines, Ltd. v. Trans Pacific Airlines, Litd., 
8 F.R.D. 449 (D. Hawaii 1948). 

In each ease cited by the Secretary, there were other 
considerations which led the Court to quash the subpoena. 
“Thus, in Continental Distilling Corp. v. Humphrey, 17 
F-RD. 237 (D.D.C. 1955) the Court held that no showing 
‘of good cause had been made and that much of the 
i material sought was privileged and confidential, and in 

Public Administrator of the Courts of New York v. 
| Rogers, 26 F.R.D. 118 (S.D.N.Y 1960) the Court was 
clearly influenced by its determination that the plaintiff 
‘was merely trying to obtain the work product of the 
“lawyers in the Office of Alien Property, and that the 
precise identity of the documents sought could have been 
ascertained in the first instance by proper use of inter- 
rogatories. Finally, while the Court in Hale v. Henkel, 
201 U. S. 43 (1906) held that a subpoena commanding a 
witness to appear before a Grand Jury with what the 
' Court characterized as virtually all of his company’s 
 pooks and records should be quashed, the Court also 
' recognized the fact that many if not “all” of the docu- 
' ments sought may ultimately have been required but 
that some necessity must be shown or some evidence of 
their materiality produced to justify the order. 
' Tn short, there is no rule that a subpoena is burden- 
some and oppressive because of the word “all”. 
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Il. 


Section 8 of the Commodity Exchange Act does not 
prohibit production of documents in response to a 
subpoena duces tecum. 


The Secretary states that his principal objection to 
the subpoena is that it demands vast numbers of docu- 
ments which Congress has determined to be confidential 
under Section 8 of the Commodity Exchange Act, 7 U.S.C. 
§12 (Appellant’s Brief p. 47). That section, he claims, 
prohibits the production of the documents called for in the 
subpoena. To support this claim, the Secretary prin- 
cipally relies upon his contention that the materials 
sought in various paragraphs, and particularly the daily 
reports, which comprise by far the vast bulk of the docu- 
ments sought, would reveal the business transactions and 
trade secrets or names of customers of persons trading 
on the commodity markets and the fact that Section 8 
and its predecessors have been construed by the Depart- 
ment of Agriculture for more than 40 years as prohibiting 
disclosure of business transactions and trade secrets or 
names of customers of any person except as necessary in 
proceedings under the Act or as specifgally authorized by 
the Act. 

Section 8 of the Commodity Exchange Act provides, in 
pertinent part: 

“For the efficient execution of the provisions of 
this Act, and in order to provide information for 
the use of Congress, the Secretary of Agriculture 
may make such investigations as he may deem 
necessary to ascertain the facts regarding the 
operations of boards of trade, whether prior or 


subsequent to the enactment of this Act, and may 
publish from time to time, in his discretion, the 
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result of such investigation and such statistical 
information gathered therefrom as he may deem 
of interest to the public, except data and informa- 
tion which would separately disclose the business 
transactions of any person and trade secrets or 
names of customers.” 


Initially, it should be noted that the Secretary’s inter- 
pretation of Section 8 extends the prohibition of the sec- 
tion beyond the clear words of the statute. Thus, the 
prohibition against the publication of data and informa- 
tion disclosing individual business transactions, trade 
secrets or names of customers is limited by the words of 
the Act to publication of data and information of such type 
obtained as the result of an investigation undertaken by 
the Secretary of Agriculture regarding the operations of 
Boards of Trade. There is no prohibition expressed in 
the Act as regards the publication of data and information 
required to be filed with the Secretary on a regular basis. 

More important, Section 8 is couched in terms of publi- 
cation. In that section, the Secretary is given diseretion- 
ary authority to publish certain types of information but 
not other types of information. By its very terms, the 
prohibition relates only to voluntary disclosures by the 
Secretary. Thus, even if the prohibitions of Section 8 
were applicable to the daily reports as contrasted with 
information gathered by the Secretary in investigations, 
Section 8 would in no way prohibit the production of docu- 
ments in response to a subpoena duces tecum. 

While the Secretary disputes these contentions, he cites 
no authority which would compel a contrary conclusion. 
Bartlett Frazier Co. v. Hyde, 65 F. 2d 350 (7th Cir.) 
cert. denied, 290 U. S. 654 (1933) upheld the constitution- 
ality of the Grain Futures Act requirement of filing 
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j reports. But nowhere in that case is there any holding 
i that Section § prohibits production in response to a sub- 
poena duces tecum validly served upon the Secretary. 

On the other hand, in Rosee v. Board of Trade of City of 
Chicago, 35 F.R.D. 512 (N.D. Ill. 1964); 36 F.R.D. 684 
(N.D. Ill. 1965), it was held that Section 8 does not pro- 
hibit the production of documents in response to a sub- 
poena duces tecum. In that case, as it first arose, the 
Court ruled on and rejected the contention that production 
of documents pursuant to a subpoena was prohibited by 
Section 8 of the Act, stating, at page 515: 


“While the section restricts the data which the 
Secretary of Agriculture may ‘publish’ its language 
would not appear to relate to disclosures pursuant 
to discovery proceedings under the Federal Rules 
of Civil Procedure and subject to supervision by 
the Court. Disclosure in these instances is not a 
! publication. By protective order, the Court can 
limit the use of the information as is appropriate. 
Moreover, documents produced on discovery are not 
open to the public and even if subsequently received 
in evidence may be withheld from public inspection 
if necessary. 


“Where Congress has intended to proscribe the 
use of government-held data in judicial proceedings, 
it has not talked in terms of ‘publish’ or ‘publica- 
tion.’ Rather, it has expressed the prohibition ex- 
plicitly. See e.g., Federal Aviation Act of 1958, 
§701, 49 U.S.C. §1441(e) ; Act of May 6, 1910, e. 208, 
§4, 36 Stat. 351 (1910), 45 U.S.C. §41 (railroad 
accident investigations); Act of August 10, 1956, c. 
1041, 70A Stat. 748 (1956), 10 U.S.C. §7724 (infor- 
mation regarding naval vessels); P.L. 85-857, Sep- 
tember 2, 1958, 72 Stat. 1236 (1958), 38 U.S.C. §3301 
(information in Veterans’ Administration records). 
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“Jt should be noted that some of the information 
here sought relates to transactions five or more 
years ago. Some also may clarify one way or 
the other plaintiff’s charges of misconduct against 
subordinates in the Department of Agriculture. 
The language of Section 8 does not, im the Court’s 
opinion, warrant the conclusion that Congress im- 
tended to preclude examination of such documents 
in judicial proceedings.” (Emphasis added.) 


Apart from the foregoing, the Secretary himself recog- 
' nizes certain exceptions to the prohibition against volun- 
tary publication contained in Section 8 of the Act. One 
- such exception, 7 U.S.C. §12a(6), provides that the See- 
retary is authorized: 


«* * * to publish, notwithstanding the provision 
of Section 8 of this Act, the full facts concerning 
any transaction or market operation, including the 
names of parties thereto, which in the judgment 
of the Secretary of Agriculture disrupts or tends 
to disrupt any market or is otherwise harmful or 
against the best interests c producers and con- 
sumers.” 


It is generally conceded that the market operations to 
which the documents relate disrupted the market and were 
inimical to the public interest. In view of this, the basis 
for any refuge which the Secretary might have taken 
in the prohibition against publication contained in Secti 
8 is vitiated. If the Secretary is concededly authorized 
to publish the information contained in these documents 
on a discretionary basis, he can hardly seriously contend 
that their production cannot be compelled by a Court. 

Another exception to the requirement of confidentiali 
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expressed in Section 8 is contained in 7 U.S.C. §12-1 which 
provides: 


“Notwithstanding the foregoing provisions of this 
section or of any other law, the Secretary of 
Agriculture may, in his discretion, from time to 
time, disclose and make public the names and 
addresses of all traders on the boards of trade on 
the commodity markets with respect to whom the 
Secretary has information, and any other informa- 
tion in the possession of the Department of Agri- 
culture relating to the amount of commodities 
purchased or sold by each such trader; and when 
requested by any committee of either House of 
Congress, acting within the scope of its jurisdiction, 
shall furnish to such committee and make public 
the names and addresses of all traders on such 
boards of trade with respect to whom the Secretary 
has information, and any other information in the 
possession of the Department of Agriculture relating 
to the amounts of commodities purchased or sold by 
each such trader.” 


Here too, the Secretary’s specific discretionary authority 
to disclose and make public the information would seem to 
preclude reliance upon a prohibition against publication 
as the basis for refusal to comply with a subpoena duces 
tecum authorized by a court of competent jurisdiction. 

Moreover, even if the question of production were dis- 
cretionary, which it clearly is not, the grounds upon which 
the Secretary predicates his refusal to exercise his dis- 
_ cretion are ill conceived. 

Thus, there is no requirement that documents produced 
in response to a subpoena duces tecum be made available 
to the public generally. In advancing this contention, the 
Secretary overlooks the power of the Court to draft an 

appropriate protective order under Rule 30 (b) of the 
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Federal Rules of Civil Procedure. To the same effect are 
‘the Secretary’s contentions that disclosure here would 
afford certain persons an unfair competitive advantage 
and diminish confidence in the ability to keep information 
' confidential so as to prejudice administration of the Act. 
Clearly, there are no trade secrets involved in the instant 
matter and the trades with respect to which information is 
sought occurred three or more years ago. None remain 
open at this time and no unfair competitive advantage 
‘ would accrue to anyone inspecting the details of these 
‘ trades at this time. Nor would the ability to administer 
| the Act be prejudiced by disclosure herein. Both of these 
: facts were recognized by the Referee in Bankruptcy 
' (J.A. 196-197) and in the second Rosee case, 36 F.R.D. 
~ 684 (N.D. Ill. 1965) where the Court states, at pp. 690-691: 


«“* ¢ * The Authority, however, suggests two addi- 
tional reasons for non-disclosure. The information 
contained in the audits relates, in part, to the trades 
and trading positions of various individuals, many 
of whom are not defendants in the instant case. 
First, the Authority restates its position that §8 of 
the Commodity Exchange Act, 7 U.S.C. $12, pro- 
hibits the publication of such data. This contention 
was considered fully and disposed of in our earlier 
opinion. Disclosure pursuant to discovery pro- 
ceedings is not a ‘publication’, as that term is used 
in the Act. Second, the Authority points to its 
obligation to traders and to the general public, 
suggesting that confidentiality is required in order 
to assure the accuracy of reported data and to 
protect the business privacy of ‘hedgers’ and 
‘legitimate capitalists’, enabling them to engage in 
hedging and other speculative transactions necessary 
to the maintenance of stable commodity markets. 


“These considerations, while important, have little 
relevance under the circumstances of this case. The 
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Authority has sufficient investigative authority and 
sanctions at its disposal to assure the accuracy of 
required reports and records. The information 
sought by the plaintiff involves activity which took 
place from four to siz years ago. None of the 
trades remains ‘open’ as of this date and the data 
would in no way compromise the positions of per- 
sons currently trading. If the Authority has any 
reason to believe that disclosure of these documents 
will have specific adverse effects, it may submit a 
draft of a protective order to prevent any possible 
misuse of the information to be supplied.” (Empha- 
sis supplied.) 


Finally, the Secretary’s attempts to distinguish the 
Rosee cases, swpra, have no basis in fact or in law. He 
contends that the Rosee case should be distinguished from 
the instant matter since the Government was involved in 
Rosee by virtue of the fact that two of the defendants 
named in that case were employees of the Commodity 
Exchange Authority and upon the further ground that the 
number of documents sought by the subpoena in that case 
was quantitatively less substantial. In addition, it is also 
alleged that the Court in Rosee did not consider the ruling 
of the Court in Bartlett Frazier Co. v. Hyde, supra. 

As has been demonstrated, the Court in Bartlett Frazier 
Co. v. Hyde, supra, did not consider whether production 
pursuant to a subpoena duces tecum was a publication 
within the meaning of the Act and, thus, that case is not 
_ controlling. 

So too with the other facts upon which the government 
relies in its effort to distinguish the Rosee cases. 

First, that the subpoena in Rosee called for quantita- 
tively fewer documents has no bearing upon whether pro- 
duction in response to a subpoena duces tecum is pro- 


23 


hibited by Section 8. It relates only to the question of 
whether the subpoena is burdensome and oppressive and 
whether good cause can be shown for requiring production. 
That the instant subpoena is reasonably circumscribed and 
that good cause has been shown for the production of the 
documents called for has been discussed above and will not 
be repeated here. 
Secondly, the Secretary mistakes the significance of Gov- 
ernment involvement in the Rosee case. The fact of gov- 
‘ernmental involvement in no way affected the court’s 
‘interpretation of Section 8 of the Act. Rather, its signifi- 
eance was founded upon the fact that a claim of govern- 
mental privilege was asserted in Rosee. This is so because 
the law as to whether or not a claim of governmental privi- 
lege will be sustained differs in cases where the Govern- 
ment is a party and where it is not. See United States v. 
' Andolschek, 142 F. 2d 503 (2d Cir. 1944); Fleming v. 
Bernardi, 4 F-R.D. 270 (D. Ohio 1941); O’Neill v. United 
' States, 79 F. Supp. $27 (E.D. Pa. 1948); Bank Line v. 
United States, 76 F. Supp. 801 (S.D.N-Y. 1948). 
Even so, issue could be taken with the Government’s 
- assertion that it is not involved in the instant matter. The 
i Government was intimately involved in the events leading 
up to and culminating in the failure of Allied and the 
bankruptcy of Haupt (J.A. 59-62). Thus, attempts were 
‘made by the Produce Exchange to obtain information 
from the Commodity Exchange Authority during the criti- 
cal period; communications were had between officials of 
' the Produce Exchange and officials of the Authority; 
‘ recommendations concerning regulation of the market 
were made by the Administrator of the Authority to offi- 
cials of the Produce Exchange; and the head of the For- 
’ eign Agricultural Service of the Department of Agricul- 
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ture played an important role in determining the business 
which Allied could obtain and the financing which would 
be extended to Allied by its principal financiers (J.A. 59- 
61). 

It is submitted that if involvement were the test of the 
Secretary’s ability to withhold documents, which it clearly 
is not in the absence of a formal claim of governmental 
privilege, very few persons would be more “involved” in 
the entire matter than the Government. 


IV. 


The various claims of privilege are premature since 
no formal claim of privilege has been lodged. 


In a further attempt to withhold production of the 
documents, the Secretary asserts that many of the docu- 
ments sought are the subject of well recognized privileges 
against disclosure (Appellant’s Brief, pp. 44-46). Thus, 
he states that many of the documents called for contain 
intra-agency and inter-agency advisory opinions and mat- 
ter going to policy considerations; that many of the 
documents contain information given to the agency with 
the understanding that it would be held confidential; that 
there is applicable to some of the documents sought the 
privilege which protects an attorney’s work product; and, 
that some of the matters within the apparent scope of the 
subpoena are pending in the Department of Justice where 
they are under consideration for possible institution of 
civil or criminal action so as to make the documents per- 
taining to such investigations privileged from disclosure. 

The irrelevance of the above contentions to the instant 
ease is conceded by the Secretary in the same breath in 
which he seeks to invoke their protection. Thus, the 
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Secretary concedes that the documents which are the 
subject of the specific protections referred to may only 
be found privileged within the context of a formal claim 
of privilege. A formal claim of privilege has not been 
lodged in this case. 

Obviously, neither the Referee nor the District Court 
‘was in a position to determine any question of executive 
privilege “until there had been a formal claim of privilege”. 
‘United States v. Reynolds, 345 U. S. 1, 10 (1953). More- 
‘over, while an attempt is also made to invoke the attor- 
‘ney’s work product rule, such claim would clearly not 
‘relate to all of the documents sought and, thus, could not | 
be invoked without consideration of the specific documents 
toward which such a claim is directed. 

_ In short, it would have been improper as well as 
impossible for the Referee or the District Court to rule 
‘on claims comprehended by the governmental privilege in 
the absence of a formal claim of privilege by the Secretary 
or to rule on claims relating to specific documents without 
consideration of those documents. At the same time, the 
District Court apparently concluded that the Secretary 
should be left free to make a formal claim of privilege » 
if he so desired. 

This would appear to be the purport of the “without 
prejudice” clause in the District Court’s Order of July 20, 
1966. It so, the Trustee has no objection thereto. How- 
ever, the Trustee does contend that the Secretary shou. 
not be permitted to relitigate below the questions of 
whether Section 8 prohibits production of documents; 
whether the Trustee showed good cause, or whether the 
subpoena duces tecum was burdensome and oppressive. 

It seems apparent that these questions which were fully 
argued and briefed to the Referee (J.A. 63-183), which 
were the subject of an extensive opinion by the Referee 
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(J.A. 183-200), and which opinion was affirmed by the 
District Court, are the law of this case, subject, of course, 
to this appeal. The Secretary should not be permitted to 
relitigate these questions. 

The Trustee’s appeal from the District Court’s Order 
of July 20, 1966 is solely directed to this point and was 
made out of an abundance of caution to assure that his 
substantive ruling was before this Court. 


CONCLUSION 


In view of the foregoing, the decision of the Dis- 
trict Court should be affirmed insofar as it sustains 
the order of the Referee in Bankruptcy denying the 
motion of the Secretary of Agriculture to quash or 
modify the subpoena duces tecum. 
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